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from the chair   By Candace B. Peeples

Changed for Good

CANDACE B. (CANDI) PEEPLES (candi@peepleslaw.com) is 
Chair of the ABA Family Law Section and partner with and owner 
of Peeples Law, a boutique-styled practice focused in family law in 
Birmingham, Alabama.

I’ve heard it said 

That people come into our lives for a reason 

Bringing something we must learn 

And we are led 

To those who help us most to grow 

If we let them 

And we help them in return 

Well, I don’t know if I believe that’s true 

But I know I’m who I am today 

Because I knew you

O
ne of my most favorite Broadway musicals is 

Wicked. The lyrics above from one of the main 

songs, “For Good,” speak to me on so many 

levels but not more so than as it relates to my 

experience with the ABA Family Law Section 

(FLS). This will be my final column serving as Chair of this 

amazing Section. I could not be prouder of the work we have 

done this year to continue the legacy left before me.

As I sit down to write, we have just completed our Spring 

CLE Conference in New Orleans. We had a wonderful time in 

this fun and vibrant city and were able to share laughs, 

smiles, and hugs with so many friends old and new. Life 

returning to some level of normalcy was just what so many of 

us needed. Obviously, COVID-19 and its evolution are far 

from over, but I think we as a Section have continued to 

adapt to the new challenges of moving forward in a post-

pandemic world. I feel so incredibly blessed to have had two 

somewhat normal in-person meetings this year. Orlando was 

my first-ever meeting as a baby-lawyer coming to her first 

ABA meeting, and so being able to return there this past fall 

felt like what I can only describe as a magical full-circle kind 

of moment. This year was more than I could have ever 

dreamt of, and I am incredibly thankful and blessed to have 

shared it with all of you.

This past year, FLS’s publications, including books, Family 

Advocate, and Family Law Quarterly, continued to be shining 

examples of the scholarly work and intellectual achievements of 

FLS and its members and serve our membership in critical ways.

While so much has changed in our world over the last few 

years, one thing that remains constant for me is that friendship 

and collegiality among our peers will always be one of the most 

important parts of the work we do. As we all know, our work in 

family law most often brings us clients who, for the most part, 

are very good people who are going through one of the most 

traumatic times in their lives. Whether it be divorce or assisted 

reproductive law, we are helping clients navigate difficult paths 

in the separation of their family unit or trying to create a family 

through nontraditional methods. Oftentimes these cases can 

force us to have to be in more aggressive or difficult postures to 

properly protect our clients’ interests. I do find though that the 

older I get the more I realize that this work is not “who I am” 

and that continuing to maintain high standards of professional-

ism among our colleagues is really not negotiable for me. It’s 

sometimes easy to get wrapped up in each matter to such an 

extent that we lose sight of this. I know without a doubt that 

the relationships and friendships I have cultivated through my 

involvement with the FLS over the past 20 years have surely 

helped me to grow as an attorney and a person.

We look now toward our Annual Meeting in Chicago in 

August, where I will pass the baton to incoming Section Chair 

Thad Woody from Atlanta. Thad will surely lead FLS for the 

next year with great competence and enthusiasm. I would 

like to take a moment to also thank our amazing Section 

staff for all their tireless work this year. We are so blessed to 

have Cindy Swan, Danielle Pruger, and Ann Mullen as part of 

our team. We simply could not do a fraction of the work we 

do without their invaluable assistance.

I hope each of you will take some time to think about how 

you can utilize all of our programs and benefits to get more 

value out of your FLS membership. I can promise you that 

you will not regret it. You too will be “changed for good.” I 

hope each of you will not hesitate to reach out to me 

personally at candi@peepleslaw.com. I will be happy to help 

guide you and get you involved in wherever your passion 

leads you. 

 

Like a comet pulled from orbit 

As it passes a sun 

Like a stream that meets a boulder 

Halfway through the wood 

Who can say if I’ve been changed for the better? But 

Because I knew you 

I have been changed for good    fa
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A
s singers have been telling us for decades, “Breaking Up is 

Hard to Do.” Whether your situation is a “D-i-v-o-r-c-e” or 

“50 Ways to Leave Your Lover,” once you and your partner 

have children together, much of the legal process is going 

to be very similar. The Board of Editors and the authors 

have put together a collection of articles to assist you in navigating what 

can be a challenging time.

Mark Chinn simplifies the initial steps when considering a breakup in 

his article “What to Expect When Hiring a Family Lawyer.” He covers how 

to find a reputable family law lawyer, how to prepare for the initial 

consultation, what to expect as far as costs and billing, and how to keep 

costs down. He also offers what may be a comfort to some: contacting a 

lawyer for information about your options can help you decide whether 

you want to continue to work on your relationship or not. If you decide to 

move forward with your breakup, you’ll know you have a trusted advo-

cate in your corner.

In “Working Hand in Hand with Your Lawyer,” Ryan R. Bauerle shares 

tried and true ways of achieving a successful attorney-client relationship, 

from open communication, honesty, and cooperation throughout the 

process.

In “The Breakup Is Going to Cost How Much?” Timothy D. Lees 

demystifies the legal process by breaking it down into four basic stages: 

initiating the process, gathering information and documents (discovery), 

negotiating a settlement or the alternative dispute resolution (ADR) 

process, and a formal trial for disputed issues not settled through ADR. He 

cautions parties that managing the cost of a trial can be difficult and 

offers cost-saving measures.

It is natural to turn to loved ones during a difficult time; but sharing the 

details of your legal proceeding with even the most well-intentioned family 

members, significant others, and friends can have serious consequences, 

including compromising attorney-client privilege, says Andrew Z. Soshnick 

in “No Copilot Needed: Keeping Third Parties at Bay during Your Breakup.” 

He also cautions against the temptation to turn to the internet for legal 

advice and encourages clients to instead trust their lawyer’s advice.

Kelly A. Scott discusses “The Rules of the Game.” Most states have 

automatic orders, or rules that apply once a family law proceeding has 

started. It is important to know the rules in your state because they are 

binding court orders and dictate what you and your spouse or partner 

cannot do while your case is ongoing. The types of actions automatic orders 

control may include crossing state lines with your children or selling or 
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transferring financial assets without written agreement or 

court order. If you break these rules, you could be held in 

contempt of court or face monetary sanction or penalties. 

Again, you should always check with your attorney first if you 

have any doubt whether an action is allowed during your case.

“How to Turn Your Case into the Breakup from Hell” by 

Kathleen A. Hogan chronicles what not to do if you want to 

limit stress and cost in your family law proceeding. Examples 

of behaviors that exacerbate an already stressful situation 

include indulging in self-pity and exhausting your family and 

friends; ignoring deadlines; involving your children in 

disputes; playing games with co-parenting arrangements; 

introducing a new significant other to your children too 

early; and keeping secrets from your lawyer.

Electronically stored information (ESI) permeates our lives. 

It includes all information that is created, maintained, and/or 

stored using electronic means. This includes the obvious text 

messages, emails, and social media posts, but also the less 

obvious digital traces, such as metadata and GPS. In “Elec-

tronically Stored Information: Tips, Tricks, and Pitfalls,” Sarah 

E. Murray explains how to protect your ESI, why you need to 

consult with your attorney and possibly a technical expert to 

legally obtain ESI that could help your case, and what to do if 

your own ESI is used against you.

In his article, “Kids, Stress, and High-Conflict Breakups,” 

clinical psychologist Dr. Arnold T. Shienvold gives parents in 

the midst of a high-conflict proceeding the warning signs of 

toxic stress to look out for in their children, including depres-

sion, lowered self-esteem, academic trouble, and acting-out 

behavior, and ways parents can lower their own stress.

Dr. Philip M. Stahl and Rebecca M. Stahl let parents know 

what to expect during a custody evaluation, sometimes 

called a parenting evaluation, in their article, “Preparing 

Your Client for a Custody Evaluation.” They explain the role 

of the evaluator and how your lawyer will help you prepare, 

both emotionally and factually with the right documents. 

They also explain what happens after the evaluation, 

including any possible follow-up interviews.

Marching out of a settlement meeting proclaiming “we’ll 

see you in court” makes for good drama on the big screen 

but may not be a wise choice in real life. In “The Reality of 

Having Your Day in Court: Why Settlement May Be a Win,” 

Tammy Andrews dispels the myth of the hard-fought 

litigation victory perpetrated in large part by TV courtroom 

dramas. In reality, she notes, going to court is costly and 

stressful and may not end the way you think. She offers the 

more amicable solutions of mediation when appropriate or 

what the best family law lawyers end up advising in the 

overwhelming majority of cases: Settle, Settle, Settle.

Family law proceedings often require a daunting array of 

documents, including expense records, account statements, 

and more. Such proceedings also may involve numerous 

deadlines by which various steps are to have taken place. As 

the title implies, “An Ode to Organization: Tips for Getting 

Organized and Staying Organized during Your Breakup” by 

Maggie L. Anderson is a helpful guide to making this difficult 

time easier on yourself and your family. Tips include setting 

clear goals, not hesitating to see a therapist if you are 

distressed, and making sure your documents are in order. 

These small steps can make a big difference in not just 

surviving your family law proceeding but coming out the 

other side ready for a bright future.   fa

Dear Client:
This issue of Family Advocate is designed to provide additional support for you as you go through the process of a 
family law proceeding. The American Bar Association’s Family Law Section has created it, and it has been given to 
you to help you make the most of your time with your lawyer. Whether you are ending a marriage or ending a 
relationship with your child’s other parent, our goal is to help you understand what you will encounter through-
out the process and to offer tips for saving yourself money, time, energy, and additional heartbreak. We hope 
that by reading this Client Manual, you will become more comfortable, confident, and capable as you work with 
your lawyer to create the best result possible for your own, unique situation.

As you read the articles, consider the views of our experts. 
Consult with your lawyer and other professionals, including 
your therapist, accountant, and financial planner. If you 
have children, consider ways to work with the other parent 
to help your children through this process. Then think 
through your options and make the best decisions you can 
to launch yourself and your family into a brighter future.

Best wishes, 
Kathleen A. Hogan, 
Editor in Chief

[ATTACH LAWYER’S BUSINESS CARD HERE]
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When Do I Contact a Lawyer?
The most important advice we can give is that “when you 
wonder if you need to talk to a lawyer, you do.” Many people 
fear going to the lawyer. They are afraid it means they are 
showing lack of trust in their partner or that it will propel 
them unwillingly towards divorce. The opposite may be true. 
It is important not to be in a relationship while harboring 
potentially unfounded fears. Talking to a lawyer may help 
settle you down and allow you to improve your relationship. 
Of course, you might also learn that you need to act swiftly 
or that there are protective actions you should take. Lawyers 
are also skilled in helping people save marriages and often 
refer clients to counselors who can help. Failing to talk to a 
lawyer right away can create problems down the road that 
might not be fixable.

What to Expect 
When Hiring a 
Family Lawyer
BY MARK CHINN

Divorce Is a Tragedy. How Do I Survive?
While divorce certainly seems like a tragedy, it is not an 
unexpected tragedy in today’s world. Over fifty percent of 
marriages end in divorce, so it is something that must be 
dealt with. Divorce is a life crisis. We can learn a lot about 
surviving divorce by looking at people who survive other life 
crises. Some years ago, a family of six was rescued after 
surviving in subzero conditions for two days after wrecking 
their car. Survival experts stated that they made all the right 
“little decisions” that added up to survival, such as staying 
near the car, telling others where they were going, and 
refusing to panic. People in divorce or other legal crises can 
learn from this. First, get grounded (stay by the car) and 
realize the best thing to do is to stay put until you know 
clearly what to do. Second, involve others who are close to 
you. Keep the group small though. Third, don’t panic. 
Carefully analyze with your lawyer what the real dangers 
might be and when they might occur. (They are not likely to 
be immediate). Finally, train your will to survive. A key to 
surviving is the determination to survive. One of the biggest 
problems lawyers face is clients who cannot seem to stand up 
to the fight. The lawyer can’t do it all. The client has to 
assume responsibility for their part of the fight.

How to Find the Right Lawyer
There are several steps to finding the right lawyer. The first 
step is to ask trusted advisors such as your CPA, financial 
advisor, or spiritual advisor. Ask friends who have been 
through divorce what their experience was with their lawyer. 
There are many lawyer evaluation entities, such as Martin-
dale-Hubbell, AVVO, and Google. There are also lawyer 
groups, such as the American Academy of Matrimonial 
Lawyers and the American Bar Association Family Law 
Section. Client reviews are an important source of informa-
tion. The lawyer should have more than just a few reviews. If 
there is a negative review, take a careful look at how the 
lawyer responded. This can tell you a lot about the lawyer. If 
you are in a state where there is lawyer specialty certification, 
check out those lists. Interview three lawyers to see which 
one fits your personality and your case needs.

What to Bring to the Initial Divorce Appointment
During the initial appointment, the attorney attempts to 
assess the following:

• What are the reasons for the divorce?
• Is there is provable fault by either party?
• What has the child rearing been like? What are likely 

custody outcomes?
• What are the finances? How would assets be divided? 

How would each person survive in the event of a divorce?
• What is the client hoping to achieve long term?

As a part of this process, the attorney will advise the 
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clients on the basics of the laws on divorce, custody, division 
of property, and child and spousal support.

At the conclusion, the attorney should provide alternative 
courses of action and perhaps make a recommendation.

What Can the Client Bring to Facilitate the Best 
Possible Initial Assessment?
1. Previously filed documents if there has been a court filing 

(The last order entered by a court is an absolute must if 
the client is seeking post-divorce advice. Certainly, if a 
client has recently been sued, the client must bring the 
suit and the summons served upon them and be prepared 
to say exactly when the papers were handed to them.)

2. Financial documents (Note: The idea is to provide a basic 
understanding of the finances. Detail will be developed later.)
• Financial statements given by either party to lenders if 

you have them
• Basic financial statements prepared by either party
• The latest pay stub for both parties if you have them
• The latest statements for savings, stock, and pension 

accounts if you have them (Note: The attorney will be 
interested in a basic idea of what was acquired during 
the marriage versus what was acquired before the 
marriage and what was received by gift during the 
marriage.)

• Tax returns for the last three years if you have them
• A social security earnings history if you have one

3. A basic timeline of events (Too much detail would not be 
useful in an initial assessment.)

4. Any proof of fault, such as telephone records, copies from 
Facebook, letters, recordings, cards, pictures (including 
ones of bruises), and doctor bills from abuse

5. Payment (Oftentimes it is important to protect against 
the other party knowing about the appointment, so 
make arrangements to pay by a method the other spouse 
will not be able to detect, such as cash, a cashier’s check, 
or a checking account to which the other spouse does 
not have access.)

What Will It Cost?
The cost of divorce depends on many factors such as:

• Is there a lot of conflict?
• Are there children involved and disputes about custody or 

visitation?
• Are there complicated asset issues?
• Is one person very financially dependent on the other?
• What is the brand of attorney involved—are they 

litigious?
• Will the parties agree to mediation or collaborative law?

A survey of the internet reflects the average cost of divorce 
across the country can be between $10,000 and $15,000 and 
much more if there is custody conflict. If many matters are 

agreed upon, or if there is a short marriage with no custody 
issues and few finances, the cost can be much less than the 
average. On the other hand, custody cases and high-asset 
cases can be many times the average.

How Do Attorneys Charge?
Talking about Fees
Most lawyers become lawyers because they want to help 
people. They care very much that their life’s work be viewed 
as a service to people and to the betterment of the commu-
nity and nation. For that reason, many lawyers are somewhat 
embarrassed to bring up the subject of fees. But lawyers 
know that clients need to know the basis for the charges they 
are about to incur. So, if your lawyer does not bring up the 
matter of charges, don’t be afraid to take the initiative and 
ask how the lawyer charges. You might say something like, 
“Is there a charge for the initial consultation?” or “How does 
your firm charge for its services?”

It is important to talk candidly and often with your 
lawyer about your fees. Ask how much the things you are 
asking them to do will cost. Know the cost, or an estimate, 
before you embark on a course of action.

Types of Fees
Flat Fee. A “flat fee” is a one-time charge that is designed to 
cover all of the work. For example, a lawyer might charge 
$1,500 to draft a property settlement agreement where the 
understanding is that the parties have reached an agreement. 
Another example is that a lawyer might charge a one-time fee 
to attend a hearing. Of course, flat fees can be designed to 
encompass almost any situation. The fee can be due up front 
or can be divided into installments. The primary attribute of 
the flat fee is that it will not change depending on what 
happens in the case or how long it takes. The flat fee has 
several advantages. First, it allows the client to determine on 
the front end whether the project is affordable. This is 
different from the hourly billing method, where the true cost 
of the project cannot be known until the very end of the 
project. Second, the flat fee fixes the cost for the client. As 
long as the project remains within the bounds of the under-
standing as to what is to be done, the client should not be 
charged more than the agreed-upon price, no matter how 
much time is expended by the lawyer.

Hourly Billing. The most common form of billing in the 
divorce world is the hourly fee. Attorneys record their time in 
predetermined intervals and then charge the client according 
to the time spent. The most common intervals are either 
quarter-hour intervals or sixth-of-an-hour intervals. For 
example, under the quarter-hour-interval method, the 
minimum charge for any effort is at least 15 minutes. Under 
the sixth-of-an-hour method, the minimum charge for any 
activity is 10 minutes.

The attorney keeps track of time every month and then 
sends the client a bill, which usually sets forth the date 
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something was done, a description of the activity, and the 
amount of time spent. The bill will vary each month 
depending solely on how much time it takes the lawyer to 
perform the work.

The advantage of the hourly billing method is that it 
metes out the cost of the litigation according to the amount 
of time it takes. If something takes very little time, then the 
amount of the charge will be less than if the matter drags out. 
On the other hand, if the matter becomes difficult and 
protracted, the cost to the client will increase accordingly.

Value Billing. Many codes of professional responsibility 
allow for what is called “value billing.” What this means is 
that the attorney and client negotiate a price for the work 
based upon what the client seeks to accomplish and the value 
of that work to the client. Value billing requires a lot of work 
between the lawyer and client to customize the price to the 

project. Because such charges are based upon “value,” there is 
an infinite combination of arrangements that the attorney 
and client can devise. For example, a client might agree to 
pay a certain amount of money each month for a service. Or 
an agreement might call for certain charges for certain tasks, 
such as fixed charges for depositions, hearings, or mediation.

Contingency. Contingency charging involves the lawyer 
taking a percentage of the amount collected on behalf of the 
client. In family law cases, this method of charging is 
generally not permitted by state codes of professional 
responsibility, except in child support arrearage cases, where 
contingency fees are generally permitted. For example, if a 
person is owed $18,000 in past-due child support pursuant 
to an order, it is permissible for the attorney to agree to take 
the case and collect a percentage of the amount collected 
from the delinquent parent when the money is received. This 
is the same way most personal injury lawyers might handle a 
car accident case. They might collect a sizeable percentage, 
but they don’t collect anything unless they make a collection. 
The advantage of this form of charging is that the client can 
obtain an attorney without having to advance any funds.

Retainers. Most lawyers employ the use of “retainers.” A 
retainer is a certain amount of money that is obtained in 
advance of the work. This retainer is placed in the trust 
account and used as a reserve for the lawyer to charge against. 
Abraham Lincoln, who was a great trial lawyer, advised that a 
retainer is important because the lawyer then knows he has a 
client and the client knows he has a lawyer.

The amount of the retainer should be determined from a 
number of different factors. The factors are much the same as 
setting an hourly rate or flat fee. The advantage of a retainer 
is that it secures the lawyer’s representation for a certain 
amount of time and additional payments do not have to be 
made until the retainer is exhausted. Clients should always 
understand, though, that a retainer is not to be confused 
with the price for the work, and the actual cost of the project 
may exceed the retainer.

Refundable or Nonrefundable Retainers. Retainers can be 
either refundable or nonrefundable. A refundable retainer is 
where the amount of retainer left in trust after charges is 
refunded to the client upon closure of the case or termina-
tion of the representation. A nonrefundable retainer is not 
refunded. The attorney simply keeps whatever is left, whether 
they have billed for the work or not. The rules vary from 
state to state on whether nonrefundable retainers are 
permitted.

End Retainer or “Evergreen Retainer.” The end retainer is a 
method of holding a certain amount of retainer until the 
end. The lawyer takes the retainer in at the beginning of the 
representation but does not use it. Instead, the client is 
expected to pay the bill as it is incurred so the retainer is not 
used. Typically, the full amount of the retainer is refunded at 
the conclusion of the representation if all other bills have 
been paid. The end retainer or evergreen retainer gives the 
attorney comfort that their final charges will be paid.

Expenses
There are many expenses above and beyond the payment of 
attorney fees. These include charges for support staff such as 
paralegals. These are often charged at a rate of about one-quar-
ter to one-third of the hourly rate of a lawyer. The following 
list contains other expenses: copying, long-distance telephone, 
computer legal research, service of process, court reporter fees, 
expert witness fees, private investigator fees, and mediator fees. 
These fees are usually charged to the client at the rate paid by 
the attorney. Sometimes attorneys charge for office expenses 
such as copying and long distance by adding a simple percent-
age surcharge, such as three percent, to the bill.

Reducing Costs
The best way to reduce costs is to ask your attorney how you 
can keep the cost of your case down. There may be specific 
suggestions that can be given to help reduce the cost of your 
particular case. In addition, there are some cost-cutting 
techniques that may be applicable to just about any case:

The best way to reduce 
costs is to ask your attorney 
how you can keep the 
cost of your case down.
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MARK CHINN (mark@chinnlaw.com) oper-
ates a Mississippi statewide practice in family 
law. He has served on the Family Law Section 
Council and currently serves on the Publications 
Board. He is the author of three ABA books: How 
to Build and Manage a Family Law Practice, The 
Constructive Divorce, and Forms, Checklists, and 
Procedures for the Family Lawyer.

• Tell your attorney you do not want a copy of everything 
that comes in or goes out of their office. Ask for only the 
most important documents.

• If documents need to be copied, copy them yourself.
• Don’t call your attorney unless it is absolutely necessary, 

and keep the calls short.
• Don’t call your attorney about matters that should be 

discussed with your therapist.
• Ask your attorney what certain actions might cost so you 

can decide if you really want to pay for them.
• Suggest that your attorney tape record or video noncritical 

depositions in order to save reporter fees.
• Don’t ask your attorney to subpoena unnecessary wit-

nesses or documents.
• Communicate by email.
• Do record searches, such as corporate searches or deed 

searches, yourself.

Always be careful with attempts to cut costs. Make sure 
with your attorney that an effort to save a cost won’t be 
detrimental to your case.

Timely, Regular Billing
If the billing agreement is hourly, both the attorney and the 
client are best served by regular monthly billing. Clients have 
the right to know how their retainer is being spent and how 
the expense of their case is progressing. Clients should feel 
free to ask their attorneys for statements on a regular basis, 
such as once a month.

HOT TIPS FOR CLIENTS

Give your clients Family Advocate’s
HOT TIPS

to help them through  
family law proceedings.

They will be glad you did. 

FOR MORE INFORMATION, visit www.ambar.org/flclientmanuals  
or call 1-800-285-2221. Bulk pricing is available.

HOW TO: 
• Know You’re Ready
• Protect Your Children
• Separate from Your Spouse
• Communicate with Your Lawyer
• Actively Participate
• Avoid Social Media Sabotage
• Behave in Court
• Tie Up Loose Ends
• Work with an ART Lawyer

FA_v42n02_F19.indd   33 10/15/19   2:20 PM

Written Fee Agreement
Most states do not require that your fee agreement be in 
writing, but it is always best that contractual relationships be 
placed in writing. Ask your lawyer to provide you with a 
written fee agreement that outlines what the attorney is going 
to do for you and how they are going to charge. 

Keep Open Communication
If you are struggling with payment of a bill, it is best to 
communicate immediately and honestly with your lawyer. The 
same is true if you are not happy with your lawyer’s handling 
of something. Call your lawyer and express what is on your 
mind. If you are concerned about charges, be prepared to tell 
the lawyer exactly what charge you are concerned about and 
why. This will be of much more benefit to you and the lawyer 
than simply stating that the “bill is too high.”    fa

Hot Tips for Clients
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G
oing through any divorce, custody dispute, or 
post-judgment action is costly—both financially 
and emotionally. Critical to this process is hiring 
the right lawyer for your case, then properly 
working with them to achieve your goals.

Finding the Right Lawyer for You
Few decisions in life are more important than choosing the 
right lawyer. If you need to hire a family law attorney, it is 
likely one of the darkest times in your life. Therefore, it is 
essential that you hire the right lawyer who is uniquely 
qualified to meet your specific needs.

Do Your Research
Scope out reviews online from conventional sites like Google 
and Yelp, along with attorney rating websites like Avvo and 
Super Lawyers. If you have a friend who is an attorney, ask 
them for recommendations. Even if they don’t practice family 
law, they probably know a good family lawyer. It is best to hire 
someone who specializes in family law and to avoid someone 
with a wide array of practice areas. It is commonly said that a 
jack of all trades is a master of none—and that is especially 
true in family law. Accordingly, any attorney who professes to 
excel in family law, criminal law, personal injury, probate, 
estate planning, juvenile law, immigration law, and civil 
litigation is probably a red flag. In reviewing their CVs, look 
for speaking engagements, published articles, and service in the 
state and/or local bar association where you reside, as this likely 
demonstrates an attorney who is experienced and familiar with 
your court or judge.

Interviewing an Attorney
Consider interviewing multiple attorneys. It is commonly 
said that in deciding whether or not to get surgery, a patient 
should consult multiple doctors. The same is true in family 
law. At the initial consult, ask the attorney candidly about 
their fee structure and level of experience—and to specifically 
identify any strengths and weaknesses in your case.

Before the initial consultation, research the issues in your 
case (while taking it with a grain of salt considering not 
everything on the internet is wholly accurate). This will make 
efficient use of your time in the interview and ensures you 
leave the consult well-informed. Ask them what makes them 
successful. The attorney will not be offended by this request. 
Further, there is no such thing as a stupid question, and the 
lawyer is being compensated to offer their legal advice. Be 
wary of overly evasive answers to direct questions.

Ensure the attorney you chose is the right “fit” for you. 
Personality-wise, you should be able to get along and match 
well. Remember that the attorney is also interviewing you to 
see if you are the right fit for them. A good consult should 
provide more peace of mind than you had beforehand.

Working  
Hand in Hand 
with Your Lawyer
BY RYAN R. BAUERLE
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Effective Communication with Your Lawyer
After choosing your legal team, ensure your attorney is 
properly equipped to get the results you want. The key to 
that is proper communication. The bulk of contact with your 
attorney will come via email. Depending on how your 
attorney practices, you may also have phone calls and email 
exchanges with other lawyers in their office and paralegals/
legal assistants. If you have important deadlines in your case, 
you will likely have office or virtual meetings, as well as 
phone calls where email is insufficient.

When emailing your lawyer, make questions clear and 
concise. When sending documents, avoid permanently 
marking on them as that may make them unusable as 
exhibits (let your attorney do that). Consider using tabs or 
electronic highlighting that can be easily identified and 
removed if necessary. If you organize your documents and 
label them in digital folders, you will not have to pay your 
attorney’s office to do so.

Give your attorney time to respond. In this day and age, it 
is common practice to expect immediate responses, day or 
night, and on weekends or holidays. That is not reasonable. 
Your attorney has other cases that are just as important as 
yours, and they are entitled to go home, have a life, and not 
work after hours or on weekends as well. Additionally, 
lawyers regularly have events that take them away from their 
desk, such as trials, hearings, mediations, arbitrations, and 
meetings. If you have a true emergency, call the office instead 
of emailing, and if the attorney is unavailable, tell their office 
staff that you have an urgent situation and perhaps they can 
have someone else step in and assist.

Listed below are further recommendations for effectively 
communicating with your lawyer.

Set Goals Up Front
At the outset of your case, you should have a frank conversa-
tion with your attorney about your desired outcome. If you 
do not know, work with your attorney to develop your goals. 
Essentially, every action your legal team takes should be to 
help you reach them. Having set and written goals keeps 
things in perspective and may help you weigh the pros and 
cons of settling your case or seeking court intervention.

Work with your lawyer to ensure those goals are realistic. 
Your lawyer may ask, “If you could waive a magic wand and 
get everything you want out of this case, what would that 
look like?” Even if you don’t like the answer, your attorney 
should candidly tell you whether or not your desired 
outcome is possible. For example, the law may not even 
provide the remedy you seek. It makes little sense to waste 
their time and your resources on a fruitless endeavor. If your 
attorney tells you a certain goal is impractical, heed that 
advice and rework your expectations. Finally, it is important 
to prioritize those goals. Tell your lawyer what hills you are 

willing to die on and what items are negotiable. Having a list 
of prioritized, sensible goals will increase your chances of 
getting a satisfactory resolution.

Always Tell the Truth, the Whole Truth
Your attorney needs to know the good, the bad, and the 
ugly. This is true even for information that may be sensitive 
or embarrassing. Attorneys are only as good as the informa-
tion they are provided. Your attorney has probably seen and 
heard it all. Very few things can shock a family lawyer. 
Further, your attorney is there to advocate for you, not to 
pass judgment on you. As such, the most successful clients 
are the ones who “overshare” out of an abundance of 
caution. Remember that the information you share with 
your lawyer is privileged and generally cannot be disclosed 
to anyone. You may find that what you consider “deep dark 
secrets” do not have the striking effect you fear. Simply 
put—do not keep secrets from your attorney. Nothing good 
can come of it.

Never lie or mislead your lawyer. The only person that 
ever hurts is the client. Not providing truthful information 
will not prevent the truth from coming out. Instead, any lack 
of honesty merely hamstrings your lawyer’s ability to achieve 
your goals. As part of your case, your lawyer tells a narrative. 
They will use the information you provide them to persuade 
the trier of fact to believe your account. If a court pegs you as 
a “liar” on one issue, you lose credibility on the other issues. 
For example, if you lie about an affair, the court is less likely 
to believe your assertion that you are the better parent. Even 
if there are bad facts in your case, your attorney will want to 
address them head on and strategize around them. Nothing 
is more frustrating for a lawyer than to learn in the middle of 
a hearing or case that their client has lied or withheld 
information.

Regularly Update Your Lawyer of Important Changes
Life events can change in a big way during divorce. Promptly 
inform your lawyer about changes that occur in your life, in 
your spouse’s life, or with regard to your assets, income, and 
children’s lives. As noted above, lawyers are only as good as 
the information they are provided, and the actions they take 
in your case are driven by that information. Omitting 
important data will only impede their ability to advocate on 
your behalf.

Obtain Background Knowledge
While you cannot trust everything you read on the internet, 
it is a good idea to generally familiarize yourself with how the 
process works. It will also help you produce questions or 
important information you need to run by your lawyer. 
Having some idea of what to expect may also help assuage 
any fears about your case.

Published in Family Advocate, Volume 45, Number 1, Summer 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



10   FAMILY ADVOCATE  www.shopaba.org

Ask What You Can Do to Help
When you hire an attorney, you are all part of the same 
legal team. A client that is ready, willing, and able to help 
their lawyer is much more likely to be happy at the end of 
their case. It is not uncommon for an attorney to give their 
client “homework” to complete. At the end of a phone call 
or meeting, consider discussing each person’s “action items.” 
Ask your lawyer what specifically you can do to assist in 
resolving your case. This may include speaking with the 
other party (without lawyers) about settling or obtaining 
important documents.

Create Lists
Prior to calls or meetings with your lawyer, prepare a list of 
questions and discussion items. This way, you avoid having 
to schedule multiple calls or meetings, and you make best use 
of your time (which you are paying for). If possible, send the 
list to your lawyer before the call or meeting so they can be 
best prepared to address those items.

Respond in a Timely Manner
When in litigation, it is generally best to check your emails at 
least twice during regular business hours. If you are not used 
to regularly checking emails, then you will need to get 

accustomed to that practice. Email is the primary way your 
attorney will communicate with you. If you fail to check and 
respond to emails regularly, you restrict what your lawyer will 
be able to accomplish on your behalf. Additionally, your 
attorney will regularly ask you to provide documentation and 
evidence. They may also need your input to rebut a claim the 
other side is making. If you do not know the answers to your 
lawyer’s questions, be forthright and admit it. From that 
point, your lawyer can help you discover what you don’t 
know and how that information impacts your case.

If you do not respond quickly to their requests, ultimately 
you pay the price. For example, you may have a hearing on 
the horizon, and each party is making attempts to reach a 
settlement. If you do not respond quickly to your lawyer, you 
might incur the expense of preparing for a court appearance 
that could have easily been avoided.

Finally, if you suffer from a mental illness such as anxiety 
or depression that impacts your ability to provide your 
attorney with information or respond, tell them this infor-
mation and they can make accommodations and consider 
other options.

Use Your Lawyer to Prevent Problems Before They 
Occur
It is commonly said that an “an ounce of prevention is worth 
a pound of cure,” and that is never more true than in family 
law. It is almost always much more costly (financially and 
emotionally) to resolve a legal problem after the fact than it is 
to avoid that same problem. Before making any major 
moves, consult with your lawyer to avoid any potential 
pitfalls and the risk of paying more later.

Get to Know Your Legal Team
Depending on how your lawyer’s office is structured and the 
temperature of your case, you may have multiple lawyers 
and/or staff working on your legal matter. There are times 
when tasks get delegated to another lawyer or staff mem-
ber—usually as a cost-saving measure to the client. They also 
may be more available to respond to you if you have ques-
tions. Your lawyer’s staff can answer questions and relay 
information (although nonlawyers cannot give legal advice). 
Ask your lawyer which staff member or other attorney you 
should turn to if they are unavailable.

Seek Clarification
Sometimes lawyers forget their audience. They spend their 
day surrounded by other lawyers. Therefore, they may 
inadvertently speak to you like a colleague—forgetting you 
don’t understand their legal jargon. Your lawyer is there to 
help you. If you do not understand what they are talking 
about, simply ask. It is important that you have a sufficient 
understanding of what is occurring in your case.

Understand Your Attorney Is Simply Doing Their Job
It is not uncommon for litigants to use their lawyers as 
weapons to attack their spouse. However, that is not their 
purpose. Your attorney will use various tools at their disposal 
to help effectuate your goals. Your spouse may disparage your 
attorney if they notice their deposition, serve subpoenas, or 
issue written discovery. Do not buy into this. Remember, 
your attorney is simply doing their job, and the steps they 
take are commonplace—even if the other side takes offense. 

Before making any major 
moves, consult with your 
lawyer to avoid any 
potential pitfalls and the 
risk of paying more later.
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It is a best practice to make a switch earlier on the case. 
Firing an attorney on the eve of an important deadline may 
leave you in a precarious position. In that scenario, your new 
lawyer may be forced to charge a higher fee to get up to 
speed and work against that deadline—something that could 
have been avoided with an earlier switch. Further, you may 
experience problems finding a replacement, as many lawyers 
may not be available on such short notice. If a change must 
be made, do so well in advance of any hearings or deadlines.

Closing Thoughts
In most relationships, communication is key. Your profes-
sional relationship with your attorney is no different. By 
choosing the right lawyer, and effectively communicating 
with them, you are more likely to receive an outcome 
consistent with your goals.    fa
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The opposite extreme is when people put their lawyers on a 
pedestal and feel they can do no wrong. Remember your 
attorney, at the end of the day, is a human being, just like 
you, who may also have a family of their own, who is 
attempting to do the best job they can.

Do Not Hamstring Your Attorney
When the attorney-client relationship works best, the client 
sets the goals and the attorney, in tandem with the client, 
achieves them. However, there are times when the client can 
unnecessarily inhibit what the attorney needs to do to get the 
job done. For example, if written discovery is served in your 
case, it is unwise to ask your attorney to not respond, or not 
send discovery of their own. In that scenario, the attorney has 
an ethical duty to respond, and you may be put at a severe 
disadvantage if you fail to heed their advice. Perhaps the 
other side sets a hearing. Do not instruct your lawyer not to 
prepare for that hearing simply because you do not want to 
incur the expense, or you think it may settle. Remember that 
you and your lawyer are on the same team, and there may be 
times in your case when certain actions are necessary.

Avoid Letting Outsiders Influence Your Case
It is not uncommon to speak with others about your case. 
However, no two cases are the same. There are few things 
more frustrating to an attorney than hearing “you handled 
my friend’s case and she said XYZ” or “I talked with my 
sister and in her divorce, this happened. . . .” Nonlawyers 
cannot give legal advice. In some cases, clients seek informa-
tion from other lawyers who are friends of family members. 
If you want a second opinion, or are having doubts about 
your case, simply ask your lawyer for a referral, or, at the very 
least, tell them you are seeking a second opinion. If you truly 
feel your case needs new leadership, then you are better off 
discharging your lawyer and finding a new one rather than 
having outsiders calling the shots.

Confront Problems Head-On
If you are having problems communicating with your lawyer, 
schedule a time to sit down and speak about it together. You 
may be surprised to learn your attorney has the same frustra-
tions. Together you can work to find more effective means of 
communicating. Addressing these concerns early and openly 
will resolve the issues faster and avoid recurring problems.

If You Must Fire Your Attorney, Act Fast
Professional relationships, like personal relationships, 
sometimes fail. If your relationship with your attorney is not 
working out, you have the right to discharge your attorney. 
After all, they work for you. However, do not make this 
decision impulsively. It should be made only after careful 
consideration, ideally with a new attorney ready to take over. 
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M
odern divorce law has evolved enormously 
over the last five to six decades. Prior to the 
1970s, virtually all states had an element of 
fault that was required in order for a 
dissolution of a marriage to be granted.

Most families consisted of a working husband and a wife 
who was a homemaker and mother. The most valuable asset 
was typically the family home or farm. Consideration of 
pensions as an asset of the marriage was not something that 
really caught on until the 1980s. There were no 401(k) 
plans, deferred income, or expensive perks, like cars. 
Pensions were a stream of income not unlike the monthly 
payment of social security.

Fifty to sixty years ago, the most expensive element of a 
divorce was whether a finding of “fault,” sufficient for a 
court to enter a finding that the marriage should be 
ended, was present. Extramarital affairs and extreme 
mental and physical cruelty are examples of what spouses 
would allege to obtain a divorce. Often the most expen-
sive pretrial expert was the photographer who waited for 
the cheating spouse to be in a compromising situation so 
the photographic evidence could be presented to get 
settlement discussions underway.

As women had not yet entered the workforce in a 
widespread way, the issue of custody was not in question 
unless the mother had substance misuse issues or she 
endangered the children. There was a concept called the 
“tender years doctrine,” which held that a mother’s care 
was exceptionally important to the healthy development 
of a child. Fathers would typically get alternate weekends 
with the children, which consisted of Friday evening 
through Sunday at dinner, when the children were 
returned to their mother. Women received spousal 
support because most had neither the education nor the 
work experience to support themselves. They also received 
child support. The amounts paid and received were a 
hardship on both of the parties and the children. Then, 
like today, a family income did not typically provide 
sufficient resources for two families to thrive.

In this modern age, there are many more complicating 
factors in divorce cases. How does one navigate the cost of a 
divorce today without incurring enormous debt and/or 
draining important financial marital assets? This examination 
of the financial expense of divorce pertains to the majority of 
spouses involved in the divorce process, i.e., the middle class, 
who need to be mindful of what is spent on the legal process. 
Those who have substantial resources and an axe to grind 
need not read further. 

Selecting a Lawyer
The most important 
decision the client can 
make in commencing a 
divorce is whether to 
choose a divorce lawyer 
who is skilled at litigation 
or skilled at negotiating 
fair settlements. Some 
attorneys have both, but 
these are very different 
skills. Today, being a good 
negotiator is exceptionally 
important as 95 percent 
of cases result in settle-
ment, albeit sometimes 
after a significant amount 
of money is spent.

Keeping Costs Down
Once the lawyer is selected, it is important to remember that 
there are two elements of cost in any divorce: the emotional 
cost and the financial. The client has control over both, even 
though the client may feel out of control. While there are 
those individuals who are able to process divorce without a 
thought for their spouse or children, most of the time both 
parties are in pain. The pain may be very different for each 
person, but that does not negate it. As such, the responsible 
attorney seeks to find a way to resolve the disputed issues in 
in a manner that minimizes both the emotional and financial 
toll of the case.

A client who can master their emotions will spend fewer 
dollars on the divorce. This is especially true where both 
parties are able to approach the resolution of the case with 
their emotions in check. When only one party is able to do 
this and the other party is out of control, keeping the 
financial cost down is a challenge. Attorneys charge for their 
time; the more time the attorney spends on the case, or 
engaging with the client, the more the costs increase. The 
hourly rate of most attorneys is more than that of a good 
therapist. The lawyer should encourage the client to seek a 
good therapist to work through their emotional issues and 
dedicate time with their lawyer to the legal issues and 
procedures of the case.

To keep expenses under control, the attorney and client 
need to start with a plan. The attorney should provide a 
blueprint of the process and have a frank discussion with the 
client about their options and the costs. The issues in dispute 

The Breakup Is Going to Cost How Much?
BY TIMOTHY D. LEES
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are always the biggest factor in the financial cost of a divorce. 
Issues that tend to result in expensive or extended litigation 
include business ownership and business value; nonmarital 
claims with complex tracing over a long-term marriage; child 
custody; and, in many states, spousal maintenance. In 
identifying issues and assessing the case, the lawyer and client 
must decide how to proceed, how many resources are 
available to fund the divorce process, and how to make the 
most effective use of those resources. It is always important to 
do a cost-benefit analysis: Will the cost of pursuing the issue 
exceed the value the client places on it? This is an easy 
analysis for certain issues, such as finances and personal 
property. It is a more difficult when assessing nonfinancial 
issues, such as child custody. With limited resources, most 
clients can only afford to pursue some, not all, of the 
disputed issues.

Four Stages of a Divorce Proceeding
Initiating the Process
In the earliest stage, the lawyer will gather from the client the 
basic information, such as date of marriage, birthdates, 
children, place of marriage, a general description of the marital 
property, the length of the marriage, and the financial needs of 
the parties. Often this initial information is provided by the 
client through a questionnaire. The more information and 
detail provided by the client at this stage, the less time the 
lawyer will need to spend coaxing this information from the 
client or gathering the information independently. Next, the 
lawyer will draft the initial “pleadings,” or documents to be 
served on the other party and filed with the court. Most states 
require some type of initial financial disclosure, which will be 
prepared at this time as well.

Gathering Information and Documents
This second part of the process is the “discovery” phase, 
where the attorneys, individually or in conjunction with one 
another, work with their clients to gather information to 
identify and value assets and debts. In cases with custody 
and/or spousal maintenance, the documents needed to 
determine the parties’ respective incomes and monthly living 
expenses are obtained.

The discovery process can be costly. There are many tools 
in the toolbox. Most clients cannot afford to use the entire 
discovery toolbox, so the lawyer and the client must discuss 
and decide together which tools are most important and 
efficient. Discovery tools include the informal exchange of 
information and documents, interrogatories (questions to be 
answered in writing and under oath), requests for production 
of documents, depositions of the parties and witnesses 
(answering questions under oath, transcribed by a court 
reporter), custody evaluations performed by forensic experts, 
and business valuations. There are many other tools that are 
available, but they are not the subject of this article, except to 

note that the more tools required, the more expensive the 
divorce. An emotionally charged divorce can often require 
many discovery tools.

The client can keep the cost of discovery to a minimum. 
When the lawyer requests information from the client, the 
client can minimize cost by providing the information and 
documents quickly. Lawyers charge for their time spent, so 
making multiple requests for the same information will 
increase cost. Procrastination runs up fees. The time to gather 
electronic and paper documents is not billed to the client 
when they do the work. Much information is available in 
electronic format and online (e.g., paychecks, bank statements, 
retirement accounts, and investment accounts); when docu-
ments are no longer available online, the institutions can be 
contacted to provide earlier statements. The client who gathers 
the information and organizes it chronologically and by type 
typically incurs lower legal fees than the client who drops off a 
banker’s box or two of loose paper accumulated over the past 
few years. The client who provides requested information and 
documentation in electronic format saves the time and expense 
of creating electronic copies of paper documents.

The discovery stage may also involve determining if 
experts or other outside resources are needed or would be 
helpful. This could include a child custody evaluator, a real 
estate appraiser, or a business valuator. Cost will be a 
significant consideration and could range from a few 
hundred dollars to six figures. Media reports estimate that 
the over six-year-long custody case of Brad Pitt and Angelina 
Jolie has cost each of them over $1,000,000. Oftentimes, as 
an efficiency and cost-savings measure, parties and their 
attorneys agree to use neutral experts, which avoids the costs 
of a “battle of the experts.”

Settlement
The third stage of a divorce is the process of settlement, often 
called alternative dispute resolution (ADR). This involves 
attempting to resolve your divorce issues by agreement, 
rather than leaving it up to the judge to decide at trial. 
Sometimes this can be accomplished through negotiations 
between the parties’ lawyers. However, having a skilled 
individual, agreed upon by both sides, guide the negotiations 
can be more efficient and provides neutrality to the process. 
The most common form of ADR is mediation, where a 
skilled neutral tries to guide you and your spouse to reach 
agreement. In addition to mediation, there are other forms of 
ADR, such as early neutral evaluation (ENE), collaborative 
law, and other settlement-oriented processes.

Over the past two decades, ADR has taken a more promi-
nent role in the divorce process. In the “old days,” the focus 
seemed to be on finding the best litigator possible, with the 
expectation that one’s case would be going to trial. In the early 
days, ADR was often approached with the mentality “Let’s see if 
we can get exactly what we want at mediation, and if not, we’ll 
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just go to trial.” With the increasing cost of litigation, trial is a 
process that is usually prohibitive for all but the wealthy. While 
many litigants want to go to trial, few can afford this option.

Do not approach mediation with the expectation that once 
the other side hears your position they will be convinced and 
agree with you. It is better to approach ADR with a settle-
ment-minded focus. Rather than an “all or nothing” approach, 
recognize that both sides will need to make compromises. A 
lawyer should encourage their client to be open to compromise 
and explain why compromise can help limit the expense of the 
process. The lawyer can best help the client to understand that 
both the client and spouse can be more creative and better 
tailor the terms of settlement to fit their specific family and 
situation than a judge. There is an old adage that when you 
resolve your case through settlement, you can achieve a result 
with a scalpel. If you leave it to the judge to decide, it will be 
resolved with a meat cleaver.

In preparing for ADR, the lawyer should share with the 
client their assessment of the case, and together they should 
discuss which issues are most important and which the client 
should allow more flexibility. The attorney should seek to 
persuade the client that saving money is found in the art of 
negotiating, and that negotiating means that both sides get 
some of what they are seeking. Time and resources should be 
spent on preparation for mediation. The lawyer needs to be 
organized, clearly identify all of the issues, and, to the extent 
possible, have evidence and documents to support the client’s 
position on each issue. Resources allocated to this prepara-
tion is money well spent.

The client should be strongly encouraged to never forgo 
settlement to litigate “out of principle.” If the client wishes to 
take a stand on principle or in the hope that the other side 
will learn their lesson or get what’s coming to them, the 
client will rarely, if ever, be satisfied. That day of imagined 
reckoning will likely never come.

If agreement is reached through settlement, then there is 
light at the end of the tunnel. Typically, fewer documents are 
needed to finalize the divorce than there would be if some or 
all of the disputes remained unresolved. The settled issues can 
be presented to the court. If all issues are resolved, then the 
document prepared is typically the final divorce judgment 
and decree. If some of the issues are resolved, then a settle-
ment agreement defining the agreed-upon issues and the 
disputed issues can be submitted to the court and the matter 
would enter the fourth and final stage.

The Trial
In this fourth stage, the disputed issues are submitted to the 
court and a formal trial is scheduled. At trial, evidence is 
presented to the court through witness testimony and 
exhibits. The relevant information discovered about the 
parties’ assets and debts, as well as child custody and support 
issues, must be presented formally to the court. Preparing for 
trial is time-intensive and expensive. The time required will 

vary depending upon the unique facts of each case and the 
requirements of the jurisdiction in which your case is being 
tried. It is not unusual for an attorney to work ten- to 
fourteen-hour days during trial. In a complex case, your 
lawyer may have an associate or paralegal assist them in 
court. After trial, there may be further written submissions, 
such as closing arguments and a proposed judgment and 
decree. The client is being billed for the lawyer’s time, their 
associate’s or paralegal’s time, expert witnesses’ time to testify, 
and other expenses. In this modern age, trial expenses are 
rarely less than five figures and often can cost hundreds of 
thousands of dollars. Managing the cost of a trial can be 
difficult, but the following can help:

1. Rate the issues on a scale of one to ten in terms of their 
importance to the client. Not all issues can be a ten. Pick 
a few issues and focus on these.

2. Use the best expert possible. Pick an expert with great 
qualifications. The best experts have been through the trial 
process before and will often pay for themselves by 
providing great testimony to supplement their report. 
They can often assist in preparing an attorney for cross-
examination of the opposing witness.

3. Work with the other side in attempting to stipulate to the 
admission of evidence. This can include a joint statement 
of the assets and debts, vocational evaluations, appraisals, 
custody evaluations, and pension valuations.

4. Avoid cumulative witnesses and evidence. Clients often 
want to call witnesses to attest to the client’s character. Or 
they want to call six of their friends to testify about what a 
great parent the client is. Generally, this is not a good use 
of trial time.

Keeping the costs of a divorce down is about trying to 
keep the issues simple, managing the client’s expectations, 
and treating their case with kindness and respect. Navigating 
the processes with skill and negotiating the outcome with 
intent are challenges that will be both productive and 
transformative in allowing spouses to heal and families to 
find new structures that allow them to thrive.    fa
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W
ith the advent of the internet age, legal 
advice, often inaccurate, became 
bountiful and easily accessible. The 
proliferation of misinformation available 
to divorcing parties grows by the day and 

has made representing clients in divorce cases far more 
difficult than years ago. What has not changed, however, is 
another complication in divorce cases: the overbearing 
influence of third parties in some marital breakups. Well-
intended family members, significant others, and friends 
often provide their unsolicited views on divorce. At other 
times, a divorcing party may seek out the impressions of 
confidants. Third parties often attempt to control and 
designate goals for the divorcing party under the umbrella of 
comfort and support, resulting in conflict and inefficiency no 
matter the intent. Those intrusions can become serious 
impediments to the effective representation of clients. More 
importantly, they can threaten, impede, or irreparably 
damage the attorney-client relationship and breach confiden-
tiality. Matrimonial lawyers are well advised to heed this 
admonition when considering whether to allow third parties 
entry into privileged settings.

Clients have different levels of sophistication related to issues in 
divorce cases. Some understand finances; some have little financial 
acumen. Some are model parents; some have little experience with 
children. It is imperative to remember that the attorney-client 
relationship is sacrosanct and a unique partnership with the 
lawyer. Allowing third parties into conversations, meetings, and 
communications may lead to the breach of the attorney-client 
privilege and result in third parties becoming witnesses or more 
involved in divorce cases than they contemplated when offering 
their input. While it is easy for clients to suggest that third parties 
may have historical data, economic information, parenting 

observations, and other information vital to a representation, 
allowing a third party to be injected too closely into the attorney-
client relationship has material pitfalls.

First, a third party’s presence may dominate or stifle 
discussion between the attorney and client. In addition to 
privilege issues, third parties who dominate discussions may 
make it difficult for a lawyer to learn the facts and client’s 
desires. That is problematic in that the client’s goals and 
aspirations may be muted or unknown. Very few clients want 
relatives, significant others, or friends intruding on intimate 
personal details and may feel uncomfortable sharing informa-
tion in their presence. This chill on the information flow can 
lead to unwelcomed surprises in discovery, mediation, 
custody evaluations, and trials that lead to negative out-
comes. The only way to know what a client is thinking, 
expecting, and wanting is to have meaningful dialogue in a 
protected and unfettered setting. This does not include third 
parties unless essential to a client’s understanding and when 
attorney-client privilege still can be invoked.

Second, third parties may bring personal observations, 
prejudices, goals, and aspirations that are inconsistent with the 
client’s. A third party may view situations more aggressively 
and with bias, inadvertently causing higher emotion and more 
discord. In turn, their presence may make rational discussion 
between the attorney and client more difficult. It can be 
difficult to convince a client to accept information that is not 
easy to hear. A wingman who supports a client’s sometimes 
unrealistic position makes that difficult job even more difficult 
and may also constrain a lawyer’s message or client redirection.

Third, the potential unraveling of confidentiality and 
waiver of the attorney-client privilege can lead to disastrous 
consequences. Think about it. The third party is deposed and 
recites almost verbatim your theme and theory of the case, as 
well as the specific strategies, strengths, weaknesses, and 
descriptors, making a successful resolution less likely to 
occur. Or conversely, because there is a third party present, 
the lawyer may decide to mute or fail to offer information 
that is necessary for a client’s consideration in a fulsome 
decision-making process. The stress of divorce challenges the 
most rational client’s level of retention. Additional challenges 
are not needed.
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S
o, you are getting divorced. One of the first things 
you want to do is be sure you know the rules of the 
game in which you are now a player (even if you are 
an unwilling one). Most states have automatic 
orders, or rules that apply once a divorce has 

started. These rules dictate what you and your spouse cannot 
do while your divorce is ongoing, and they are binding court 
orders. If you are the one who started the divorce, the rules 
likely apply to you as soon as the writ, summons, or com-
plaint is signed. If you are the other party, the rules likely 
apply to you from the time you are formally served with the 
action for divorce. The overarching theme of the rules is to 
maintain the status quo, at least as to the specific areas 
covered by the rules. There are typically rules that apply 
when there are minor children involved and others that apply 
to the financial aspects of a divorce.

If you have minor children, in some states the rules 
prohibit you or your spouse from permanently leaving the 
state with your children. In other states, the rules prohibit 
you from leaving the state with your minor children for any 
reason without consent or court order. You also are likely 
required to keep your spouse informed as to changes in your 
residence and to be sure that the children have contact with 
both parties that is consistent with the habits of the family.

Typically, the rules are more specific and encompassing as 
they pertain to the financial aspects of your divorce. Com-
mon rules prohibit:

• Selling, transferring, or otherwise disposing of assets without 
written agreement or court order unless done to pay usual or 
customary expenses or, sometimes, counsel fees;

• Changing the existing medical, homeowners’, and/or life 
insurance policies;

• Encumbering assets;
• Changing the title of an asset or the manner in which an 

asset is held; and/or
• Unreasonably incurring additional debt.

To be clear, even in states that have rules, not all conduct 
is regulated. There are things that one party or the other 
might be permitted to do, even if it is not in conformity with 
the way the family lived before the divorce started. For 
example, the rules usually do not go so far as to mandate that 
parties continue to operate from joint accounts. It is quite 
common for parties to establish their own individual 
accounts once the divorce starts and to then deposit their pay 
into that individual account even if it previously was 
deposited into a joint account. Likewise, the rules do not 
require one party or the other to pay every expense for the 
family nor continue to provide access to credit or charge 
accounts. If one party regularly manages the family’s invest-
ment accounts, he or she may be able to continue doing so, 
even if it requires the “selling” of assets. Furthermore, the 
rules do not supersede other court orders that may otherwise 
be in place regarding certain issues. If there has been a 
protective order of some kind issued, that protective order 
will control.

Finally, the rules may describe the mechanics or adminis-
trative tasks required of parties in a divorce. They may 
mandate that financial affidavits or statements be filed within 
a certain number of days or that the parties participate in a 
parenting education course.

If you live in a state that does not have rules of the game 
like the ones described in this article, you may nonetheless be 
able to seek court orders to regulate certain conduct of you 
and your spouse during the divorce process. Likewise, even 
when there are rules in place, if you think your case requires 
broader or other restrictions, you can likely the seek same 
from the court through motions.

When they exist, it is important that you know and 
understand the rules in place during your divorce. The rules 
are court orders that must be followed as though a judge had 
explicitly decided in your specific case that certain conduct 
was prohibited. Failing to heed the rules can lead to conse-
quences, including a finding of contempt, monetary sanc-
tion, or other penalty. If you have any question whatsoever 
about whether an action you are about to take will violate the 
rules of the game in your state, always check with your 
attorney first.   fa

KELLY A. SCOTT (kscott@pullcom.com) is a 
member of Pullman & Comley, LLC, in Hartford, 
Connecticut. She previously worked at the 
Regional Family Trial Docket. She is past co-chair 
of the Family Law Committee and current chair 
of the Professional Responsibility Committee for 
the Connecticut Bar Association Young Lawyer’s 

Section Executive Committee. She is also a member of the Gala 
Committee for the Children’s Law Center and a Special Master for 
family matters in the Fairfield Judicial District.

The Rules  
of the Game
BY KELLY A. SCOTT

Published in Family Advocate, Volume 45, Number 1, Summer 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



SUMMER 2022   17

When children are used as pawns by their parents in a 
breakup, they soon learn that they can manipulate their 
parents as well. The nightmare of that is unimaginable, as is 
the emotional damage to the children.

Resisting the temptation to lash out in front of the children 
may be difficult when you’re angry or frustrated or can’t afford 
to buy the little extras your children want. But be advised—you 
will suffer for it, and so will your kids and everyone around you.

4. Play games with parenting time exchanges.
This tactic can have endless permutations. You can consistently 
be anywhere from a few minutes to an hour or more late for 
pick-ups or drop-offs, or you can fail to appear for visitation 
and forget to call. You can continually send the children 
without appropriate clothing or refuse to return clothing or 
toys or books, or return the children dirty, hungry, or exhaust-
ed. You can inadvertently forget to send the children’s school-
work or assignments or fail to send notices of school events to 
the other parent. You also can forget to mention long-standing 
dental or medical appointments until the last possible mo-
ment. Another wonderful opportunity to cause misery is to 
refuse to take your child to a soccer game or birthday party 
because it conflicts with your time-sharing arrangement or to 
insist that the child attend extracurricular events you arranged 
that occur on the other parent’s time. Another way to stir up 
the heat is to try to direct (or disrupt) any routine the other 
parent may establish for his/her time.

A brief objective consideration of these tactics reflects that 
the children will suffer as much or more than the other party 
who is the object of your anger.

5. Expose your children to that new person in your life 
too soon. (Extra credit if you post a photo of him or her 
with your kids on social media!)
Nothing can spell disaster with greater certainty than 
introducing your new relationships or significant other to 
your kids too soon. In the first place, your children need 
time to adjust to seeing their parents separately before being 
exposed to a new adult in their lives. In addition, they likely 
need reassurance that they are still important in your life, not 
a vivid reminder that they now need to compete with a new 
person for your time and attention.

While you might be counting on the children to report 
your activities to the other parent with the goal of causing 
anger, resentment, and jealousy, that does wonders to raise 
tensions in the case in unproductive ways.

6. Keep secrets from your lawyer.
Don’t tell your lawyer about the stash you have hidden in the 
safe deposit box or the relationship you have been having, or 
the pending tax audit of your business or the psychologist 

How to Turn Your Case into 
the Breakup from Hell
BY KATHLEEN A. HOGAN

O
ther articles in this issue are premised on the 
assumption that you really would prefer a 
prompt and rational conclusion to your case. 
However, we all know there will be times when 
nothing but an all-out battle will satisfy the 

urge to create havoc and inflict pain. The question is: Can 
you do that in a way that limits the suffering to the opposing 
party while sparing you, your bank balance, and your 
children? Following the list below will ensure a divorce from 
hell. More amicable alternatives are provided.

1. Invest a lot of time in self-pity and find shoulders to cry 
on—your friends, family, in-laws, social media “friends” or 
followers, and, worst of all, your children.
Believe it or not, at some point you are likely to want to move 
on with your life while maintaining your friendships and family 
relationships. However, continually involving your friends, your 
family, your children, and others only escalates the emotional 
nightmare and may permanently destroy important relation-
ships. Spreading your pain is a tactic that rarely accomplishes 
anything positive for you and often serves to alienate friends and 
family, who soon begin to tire of hearing about your situation.

What you should do is take positive steps. Engage in 
meaningful therapy, cultivate new interests, or find a support 
group. Remember, one day your breakup will be in the past 
and you want to be able to put it behind you with dignity and 
grace. It’s hard to live down the reputation of being a constant 
whiner or complainer. As well, those posts to social media live 
forever. Try explaining to a future employer that you are not 
really that angry, vindictive person your posts seem to portray.

2. Ignore deadlines and drag your feet about producing 
financial records or other required materials.
The fact that you did not want the breakup or that you are not 
the one who initiated the process should count for something—
right?! Wrong! Once the case has been initiated, the court and 
the other party will have opportunities to move things forward 
with or without your participation. That can result in orders 
entered in your absence and possibly based on inaccurate 
assumptions about your income, finances, or other matters. The 
process of later getting you relief from such orders may not even 
be possible, and if it can be done, it will be harder and more 
expensive than playing by the rules in the first place.

3. Involve your children in the dispute.
One of the quickest ways to escalate hostilities is to involve 
your children in fights with the other parent. Use your child 
as a confidant about the other parent’s affair or drinking, for 
example. Air your version of all the family dirty laundry with 
your preteen and justify your behavior by claiming, “I won’t 
lie to my child.”
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advice from friends. Most people start with a general “wish 
list,” but refusing to listen to your attorney and to consider 
rational alternatives will only escalate the chaos.

Among the most important things you can do early in the 
case is to clarify possible outcomes, focus on what you want 
to achieve and how best to accomplish it, and consider what 
you are willing to give up. No case is a “win-win.” Listen to 
your attorney and other professionals on your team. Ask 
questions and take notes. Be flexible and reassess your goals 
as you move through the process. A party who becomes 
educated as they work through the process often comes to 
realize that some of their original goals were not really in 
their best interests in light of the overall situation.

The bottom line is this: Engaging in the blame game and 
punishing the other side may seem to be your only way to “get 
even” but will often leave you the ultimate victim. Remember 
the old saying, “The best revenge is living well.” The best 
breakup strategy is to focus on issues that are important to you 
and that are winnable and steer clear of anger, finger pointing, 
and retribution. Take responsibility for yourself, focus on what is 
important to you and your family, and be realistic. Believe it or 
not, one day your case will be over and you will move success-
fully on with your life for the benefit of you and your children.

10. Make every molehill into a mountain.
Domestic relations litigation offers lots of opportunities to 
overreact to relatively minor matters or to argue over 
technicalities that will have no lasting effect 
on the outcome of the proceeding. The 
battle over who gets the sofa or dining room 
table should not cost more than the price for 
replacing the item—but it can if you choose 
to proceed that way. The question whether 
the other side may have a short extension of 
time in providing discovery responses won’t affect the 
outcome of your case. Whether it can be achieved via a brief 
call or email between the lawyers or whether it requires that a 
motion be filed with the court will depend on your approach 
to the case. There will be lots of points in the process where 
identifying priorities can be critical. Turning every minor 
event into a battle raises both the cost and the emotional 
wear and tear but often does not come with a correspond-
ing benefit of any kind.   fa

Adapted from “How to Turn Your Case into the Divorce from Hell” by Michele 
Kane Cummings (34 Family Advocate, no. 1, Summer 2011, at 22–24).

you have been seeing for the past three years. Only tell the 
lawyer the parts of the story that reflect favorably on you.

A lawyer’s nightmare is learning on the eve of trial (or, 
worse yet, in the courtroom) of some hidden asset or 
income stream not previously disclosed or other key 

information that the client neglected to 
mention. Frankly, most people who try to 
hide assets or income are not particularly 
good at it. There almost always is a paper trail, 
and judges are usually astute at discerning 
dishonesty. If you are caught in a lie, you will 
destroy your credibility with your spouse, 
your lawyer, and, worst of all, the court. As 

well, your lawyer may need to withdraw from your case if 
you have not been forthcoming with all the kinds of 
records and information the lawyer is obligated to provide 
to the other side.

7. Claim your spouse is hiding income or assets and 
insist that your lawyer use evidence of unreported 
income to bolster your claim for support.
Claim that “I didn’t look at the return before I signed it” and 
assume that you—a party who enjoyed the benefits of the 
untaxed income—will walk away unscathed.

This generally is a hot issue for families who appear to be 
living on higher incomes than the tax returns reveal. Before you 
take this position, understand that signing a joint tax return may 
make you jointly liable for fraudulent reporting. In addition, the 
judge may feel an ethical obligation to report tax fraud.

8. Insist on going to trial.
Hold on to the belief that the judge will care as much as you do 
about the things that led you to the breakup, even if your lawyer 
tells you otherwise. Few litigants get as much satisfaction out of 
going to trial as they expect. Sometimes the parts of the story 
that are most significant to a litigant are not even admissible in 
court. Further, most parties underestimate how uncomfortable 
it can be to sit through the part of the case where the other side 
gets to pick apart their testimony and lay out their own claims.

Success at trial is never guaranteed. It is often far more 
intelligent to avoid trial if you can. Going to trial often is very 
expensive. Make sure it is worth the cost financially and 
emotionally. Also keep in mind if you insist on going to trial on 
questionable positions that the judge may begin to see you as 
angry, emotional, or frivolous. This does not, of course, mean 
that every position you take before the judge must be a sure-fire 
winner; however, make certain you are standing on solid legal 
and factual grounds. Judges have busy dockets and don’t like to 
waste time with obviously meritless or trivial matters.

9. Insist on unrealistic expectations and hold on to 
them no matter what your lawyer says.
This usually starts at the beginning of your case. You may 
have formulated your view of the desired outcome without 
the benefit of legal advice about how the process works or 
what kinds of orders courts might make in situations like 
yours. You may be reading things on the internet or getting 

KATHLEEN A. HOGAN (kah@hoganomidi.com) 
is a principal with Hogan Omidi, PC, in Denver, 
Colorado, and Editor in Chief of Family Advocate.
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What Is ESI, and How Do I Know Whether It 
Impacts My Family Law Case?
It is a rare case these days that does not involve ESI in some 
form. Our reliance on technology and electronics has opened 
up many new avenues for obtaining information that can 
help litigants build their case, if the information is obtained 
legally. However, our daily intersection with ESI has made 
every family law litigant subject to a higher level of scrutiny 
than ever before.

By definition, ESI includes all information that is created, 
maintained, and/or stored using electronic means. ESI can 
include everything from the obvious, such as emails; text 
messages; social media postings; direct messages exchanged 
using social media applications; information found on 
computers, servers, cloud storage, removable hard drives, and 
thumb drives; and audio, video, and photographs stored 
electronically, to the less obvious, such as metadata, geotags, 
and GPS. The more obvious types of ESI are used in almost 
all litigated family law cases. Emails, text messages, and direct 
messages sent using other applications (such as Facebook, 
Instagram, and WhatsApp) find their way onto nearly every 
family law attorney’s exhibit list at trial. A social media 
posting disparaging a party’s co-parent or Ring camera 
footage with time stamps contradicting a witness’s testimony 
regarding comings and goings from a home can be used to 
significant effect on cross-examination.

Many family law litigants do not realize that some of 
the less obvious types of ESI can prove useful as well. For 
example, metadata, which, in laymen’s terms, is data 
about data, can reveal who created a document, when it 
was created, and when it was last accessed or modified. A 
savvy financial expert, when provided with a spreadsheet 
created by an opposing party, may look to the metadata 
available to attempt to determine if the opposing party is 
being truthful about who created the document and 
when, and who may have modified it. In more compli-
cated cases, a computer forensic expert can be utilized to 
examine metadata. A trained expert can obtain metadata 
without altering it, which is necessary if the metadata is to 
be used as evidence at trial.

O
n her lawyer’s advice, a woman going through a 
divorce used a password in her possession to 
access her husband’s company emails (both 
before and after he opened them) to obtain proof 
that her husband was lying and hiding assets. 

Following the divorce, her then ex-husband’s company sued her 
for violations of the Stored Communications Act, 18 U.S.C. § § 
2701 et seq. A jury concluded that her actions were violations of 
the Stored Communications Act, though the jury declined to 
award damages to the ex-husband and his company. Vista 
Marketing, LLC v. Burkett, 812 F.3d 954 (11th Cir. 2016).

Prior to divorce proceedings commencing, a man installed 
a key-logger program on the computer primarily used by his 
wife and obtained password-protected information that he 
used in the divorce proceedings and in post-judgment 
custody proceedings. Even though the parties settled their 
divorce case and entered into an agreement stating that their 
divorce agreement settled “all claims” between them, the wife 
was permitted to proceed with a civil lawsuit against her 
husband for violations of federal and state laws. The wife 
successfully obtained summary judgment against the 
husband in the civil lawsuit with respect to his violations of 
the Stored Communications Act. Miller v. Meyers, 766 F. 
Supp. 2d 919 (W.D. Ark. 2011).

A man going through a divorce purchased spyware 
programs to “jailbreak” his wife’s iPhone. He installed the 
spyware program on her iPhone, purportedly obtaining 
access to her privileged communications with her divorce 
counsel, as well as other information. The trial court ordered 
the husband’s electronic devices be turned over for inspection 
by a forensic computer expert to determine the communica-
tions to which he had access. Crocker C. v. Anne R., 2015 
WL 5664299 (N.Y. Sup. Ct. Sept. 18, 2015).

What do these cases have in common? They all involve 
the thorny issues surrounding the acquisition and use of 
electronically stored information (ESI) in divorce cases. They 
illustrate how easy it is to run afoul of federal and state law in 
the quest to obtain ESI for use in family law cases and why 
litigants and their lawyers must proceed with caution 
navigating divorce in the digital age.

Electronically 
Stored Information 
and Your Breakup
Tips, Tricks, and Pitfalls
BY SARAH E. MURRAY

Published in Family Advocate, Volume 45, Number 1, Summer 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



20   FAMILY ADVOCATE  www.shopaba.org

any ESI. The letter makes it clear that the opposing party 
may not delete, destroy, or otherwise alter ESI. The letter 
should also state that the ESI must be preserved in its 
original form because hard copies of ESI will not always 
reveal the level of data that you need. The purpose of the 
preservation letter is to prevent “spoliation” (i.e., destruction) 
of valuable evidence in your case. If the opposing party 
receives such a letter and deletes or destroys ESI anyway, that 
party could be subject to sanctions from a court.

If you believe that helpful ESI was deleted, or if you have 
reason to believe that there may be ESI that should be 
accessed directly from a party’s device (such as internet 
browser search histories, photographs, or videos), you and 
your attorney may decide that filing a motion in court to 
request access to the other party’s devices for inspection by a 
computer forensic expert is a sound strategy. This does not 
occur in every family law case but may be appropriate in 
certain situations.

It is common for parties to be “friends” or followers of 
one another on social media. If an opposing party’s social 
media profile is public, or if you are friends with the person 
on social media, you can screenshot any information that 
you think may be helpful. It is important to do so at the time 
that you see a posting, picture, reel, story, or other video 
because many of these postings or images can be deleted or 
will disappear after a period of time. It can be a violation of 
ethical rules for your lawyer’s office to “friend” the opposing 
party for purposes of obtaining information gleaned from 
social media, so that will not be a viable option.

What to Avoid When Accessing ESI and Social Media
Retrieval of information directly from a device should only 
be done with court approval and with the assistance of a 
computer forensic expert. As the examples at the beginning 
of this article demonstrate, there are numerous cases where a 
party has attempted to access ESI without court order or 
consent and, in doing so, has exposed that individual to civil 
and criminal penalties. The laws governing access to devices 
and accounts containing ESI are complicated and easily 
violated. Spyware and other key logging software can be 
problematic for these reasons. Always consult with your 
attorney prior to taking any action to obtain ESI from your 
spouse or co-parent. Copying a hard drive left in the house 
or intercepting your spouse’s emails on that individual’s cell 
phone may seem like a good idea, but the consequences to 
you legally and within the context of your case can be 
harmful.

Furthermore, novices who attempt to access ESI may do 
more harm than good. A computer forensic expert can 
ensure that data, including data believed to be deleted, are 
recovered and preserved properly. Deleted data are not always 
deleted permanently, as many times the data exist until they 
are overwritten by other data. Backup copies may also be 
recoverable from storage and cloud devices. Computer 

ESI can be useful in cases involving infidelity, domestic 
violence, harassment, stalking, drug or alcohol abuse, and 
financial misconduct because it often reveals information 
that can be used to impeach the testimony of the person who 
is the abuser or who engaged in misconduct. Additionally, it 
can be used to bolster the testimony of the person who is 
telling the truth so that the person is not solely reliant on 
testimony that can be viewed as he said/she said. ESI can 
help paint a more vivid picture for a judge. For example, in a 
domestic violence case or case involving an arrest for driving 
under the influence, sometimes police officer body camera 
footage can be subpoenaed, revealing an opposing party’s 
actual demeanor and admissions for review by a judge. Those 
videos can sometimes be more compelling than a recitation 
in a police report or even the testimony of a witness.

How Can ESI Be Obtained?
The most effective and safest way to obtain any ESI that you 
think may be useful in your family law case is to request it 
through the formal discovery process. Doing so has several 
advantages: (1) you avoid unintentionally running afoul of 
federal and state laws by trying to access the information 
yourself, (2) you may avoid some evidentiary issues if the 
opposing party provides the ESI as part of discovery, and 
(3) you will potentially obtain helpful information at less 
expense than other methods. It is typical to request copies of 
email, text, and other direct message communications between 
the parties in a formal document request, mainly because you 
may not have kept all of those communications, but your 
spouse or co-parent may have. Receiving copies of any of your 
communications in which you did not come across well is just 
as important as receiving the ones where you do present well. 
It is far better to have negative communications you sent in 
advance so that you can prepare an appropriate response with 
your attorney, rather than to be surprised with it during a trial. 
If infidelity is suspected, requesting copies of all electronic 
communications with any paramour can be illuminating, but 
keep in mind that most text messages are not saved indefi-
nitely on a device and cannot be obtained from the cell phone 
provider. Another way to capture information that may be 
useful is to include a document request that a party use the 
“Download Your Information” feature (or similar) found in 
certain social media applications to download social media 
profiles, postings, pictures, friends and followers, direct 
messages, status updates, and the like. While any response 
provided will only capture a snapshot in time of a person’s 
social media usage, that snapshot can be updated by the party 
throughout the case.

If you anticipate that the other side’s ESI may be needed 
in your case, discuss with your lawyer whether it is appropri-
ate to send a preservation letter. A preservation letter is a 
letter sent to the opposing party in which your attorney puts 
the opposing party on notice that ESI may be requested in 
the case and requests that the individual preserve and retain 

Published in Family Advocate, Volume 45, Number 1, Summer 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



SUMMER 2022   21

forensic experts can obtain that information properly and 
preserve it for use in court.

How to Protect Your ESI
Experienced family attorneys will tell you to assume that 
everything you put in writing (in whatever form) will be read 
by a judge someday. When writing emails, text messages, and 
the like to your spouse or co-parent, keep your communica-
tions brief and limited to essential matters. Messages written 
in a flash of anger can live on in your case for years and may 
be cited by a judge in a decision about your family someday. 
The same principles apply to your social media postings. 
Even if your profiles are set to private, there may be friends 
or extended family who will provide information that you 
post to the opposing party. Do not post about your divorce 
or custody case, and keep in mind that anything you post, 
even if it seems innocent at the time, can be potential 
evidence later on in your case. For this reason, you should 
monitor posts in which you are tagged as well.

As discussed above, deleting data such as messages, 
postings, pictures, and videos will not help you and could 
expose you to sanctions by a court. You should assume that 
your spouse or co-parent has already seen the message or 
posting and has a copy of it. If you delete the message or 
posting and are caught, a judge could view you as less credible 
on other issues in the case. If there are messages or posts that 
concern you, discuss with your lawyer the best way to defuse 
their impact.

Many of the ways you protect your information in your 
daily life will help you in your family law case. Do not leave 
your devices unattended, particularly if you and your spouse 
are living together during a divorce. Likewise, do not use the 
family computer or iPad to communicate with your lawyer 
or to prepare notes for your case, as those communications 
are protected by attorney-client privilege and confidentiality. 
You do not want your spouse (or your children) intentionally 
or unintentionally viewing them. Once a family law case 
starts, you should change your passwords on all of your 
accounts and devices and set up two-factor authentication so 
that you will be notified if an account or device is accessed 
without your consent. Only use passwords you will remem-
ber (and that are not known to the opposing party), and 
change them periodically.

Also use caution when using any device owned by your 
employer or email account provided by your employer for 
personal communications, as confidentiality may be compro-
mised. In some cases, litigants subpoena information from 
the opposing party’s employer, leaving your personal and 
confidential information vulnerable to exposure.

Cloud storage, such as the iCloud, can be problematic. It is 
common for litigants to think that they have safeguarded their 
ESI, only to find out that the family cloud storage was saving 
backup information that could be viewed by the other party. 
Pictures with a paramour, emails and text messages, and other 

private information can be saved and accessed by the opposing 
party, and sometimes your children, using the cloud.

Conclusion
When it comes to ESI and your family law case, rely on your 
attorney to counsel you on the appropriate strategy. While 
there are numerous ways that ESI can be accessed and used 
for your case, that does not mean that it is always necessary 
to do so. You and your attorney should decide what ESI will 
be beneficial to your case and the best way to obtain it. 
Hiring experts and subpoenaing information can become 
expensive, as can reviewing the ESI obtained. Helpful 
questions to ask your attorney about ESI and your case 
include: Will the cost 
be justified by the 
benefit you expect to 
receive? If you pursue 
certain ESI, will the 
other side then 
request similar 
information from you 
that you would rather 
not provide? Are there 
simpler ways to prove 
my case?

While there is no 
question that ESI 
obtained from your 
spouse can be helpful in your family case, it must be ob-
tained using legal means and formal discovery to be strategi-
cally useful in your case. Consult with your lawyer prior to 
attempting to obtain ESI on your own to prevent violations 
of federal and state law. Experienced family lawyers often 
have teams of professionals with whom they work, including 
computer forensic experts and criminal attorneys, to obtain 
ESI properly.   fa
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disobedience, lowered self-esteem, loss of identity, or 
problems in their relationships with peers, parents, teachers, 
or friends, the underlying cause is the presence of some 
event(s) that the child perceives as stressful. Stress is a catalyst 
that can either help the child learn a sense of control and 
mastery over their world or push them off the path of 
normal, healthy adjustment into the years of psychological 
and, perhaps, physical problems.

What is stress, and how can it become such a destructive 
force in a child’s life? The Merriam-Webster Dictionary defines 
stress as “a physical, chemical, or emotional factor that causes 
bodily or mental tension and may be a factor in disease 
causation.” In other words, stress is an adverse condition that 
can bring about a state of physical or psychological strain.

Physiological stress is brought about by physical forces. 
However, psychological stress is the result of an individual’s 
subjective interpretation of an event based on their unique 
expectations, beliefs, or assumptions. Because of the unique, 
subjective aspect of stress, the experience of psychological 
stress likely differs from child to child because each child’s 
history and experience with past stressors are unique. In turn, 
the interpretation, intensity, and consequences of the stress 
will likely be uniquely individual. It is for that reason that 
two children in the same family can have two very different 
reactions to the same stressors.

Some stressors are acute and present as time-limited 
events. For example, you are out for a hike and suddenly see 
a black bear on the path ahead of you. The presence of the 
bear serves as an acute stressor to which you must react. 
However, after your reaction, in this case, hopefully, you have 
run away, the stress is gone, and the event is over. Other 
sources of stress are more chronic in nature and less control-
lable. For those of you experiencing a divorce, or living in an 
abusive situation with domestic violence, the stress may be 
ever-present and may be unavoidable. You are left in a 
situation that causes chronic stress, or stress that is present 
over a long period of time.

What happens in the human body when one is confront-
ed with a specific source of stress? At the moment you 
encounter the stressor, your brain goes into overdrive. The 
sympathetic nervous system (SNS) located in the brain 
senses “danger” and signals the hypothalamus area of your 
brain to release a hormone (corticotropin-releasing hormone, 
or CRH). CRH then stimulates the anterior pituitary gland 
to release yet another hormone, the adrenocorticotropic 
hormone (ACTH), which in turn tells the adrenal gland to 
release cortisol. Cortisol is delivered throughout various 
systems of your body to help them prepare for either “fight 
or flight” in the situation. You will either run away from the 
bear (flight) or decide you have to “fight” the bear to escape.

The purpose of these reactions is to try to ensure physical 
“survival” in the immediate situation of having to deal with the 
stress. The body gets ready to either “fight” or take “flight” in 
response to the stressor. As the sense of danger becomes more 

Kids, Stress, and 
High-Conflict 
Breakups
BY ARNOLD T. SHIENVOLD

M
uch has been written about the negative 
impact of a high-conflict divorce on the 
adjustment of children. In fact, in 2011, I 
authored an article that directly addressed 
the types of behaviors and symptoms parents 

might expect to observe in their children when there was 
prolonged litigation, anger, and hostility being expressed and 
acted out in the family. See “High-Conflict Divorce and Your 
Children’s Adjustment,” 34 Family Advocate, no. 1, Summer 
2011, at 32–34. One of the early statements from that article 
stated, “Unfortunately, research informs us that parental 
separation and divorce are major stressors [emphasis added] in 
any child’s life.” The paragraph went on to describe how 
divorce causes changes inside and outside the family system 
to which a child is forced to adapt. Later in the article it 
states, “Another stressor [emphasis added] is a decline in the 
family’s economic status.” The article goes on to outline that 
the child may also experience a feeling of loss or fear of 
abandonment from one or both of their parents.

Whether the children are experiencing feelings of depres-
sion, lowered academic performance, acting-out behavior, 
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lives. The experience of the first day of school is an example 
of positive stress on the child. The developmental task for the 
child is to learn coping skills to control and gain mastery 
over those types of stressors. Adaptation in those circum-
stances leads to greater self-confidence. Most young children 
rely on their parents, or an adult they trust, to help teach 
them the skills and provide them the support they need to 
overcome their anxiety in those situations.

Tolerable stress is best understood as an adverse experience 
that is also relatively short-lived but may be experienced as 
more intense and anxiety-provoking. Examples of events that 
may produce more intense, but tolerable, stress are the death 
of a pet, a parent’s hospitalization, or witnessing a serious 
accident. In those situations, the stress can be tolerated as 
long as the child has adequate support to help them through 
the time of the stressful event and to frame the event as a 
situation that is tolerable. Thus, the supportive adult is 
helping to change the stress from something that is unman-
ageable to something that is tolerable. However, if the adult 
is unable to provide that type of guidance and support, the 
stress could become toxic.

Toxic stress is an adverse childhood experience (ACE) that 
lasts for a prolonged period of time. The time over which the 
stress persists can vary from several weeks to many years. Toxic 
stress is intolerable for children because it causes such constant 
stimulation of the fight or flight centers in the brain as to create 
physiological and psychological fatigue and damage. The impact 
of the chronic stimulation on children is to damage the 
developing structure of various sections of the brain. Stress that 
results from such ACEs as physical, emotional, or sexual abuse; 
maltreatment; neglect; or ongoing parental conflict are likely to 
have a toxic effect on the children.

All of this relates to high-conflict divorce because divorce is 
another ACE. As such it has the potential to create toxic stress 
for a child. Studies have shown that infant brain growth is 
negatively impacted by chronic stress. The brains of these 
children develop fewer neuronal connections than normally 
develop, which, in turn, has a negative effect on the child’s 
memory and learning ability. Older children also can experi-
ence permanent changes in their developing brain structure 
that impair their healthy cognitive development. One type of 
change that can occur is the shrinking of the learning and 
memory centers of the brain and the underdevelopment of the 
prefrontal cortex, where executive functioning is centered.

Try to imagine the experience of a child caught in the 
middle of their parents’ high-conflict divorce as they try to 
cope with the daily verbal, emotional, and, perhaps, physical 
conflicts that exist between their warring parents. Picture 
their brains continuously pumping out stress hormones that 
are supposed to help them cope with the stress that exists 
around them without any finality. The stressors can be 
unrelenting, and the child’s physiological resources can 
become increasingly depleted and unavailable to them. If the 
child’s emotional centers of the brain become overactive, they 

distant, the body begins to relax and there is a corresponding 
physiological response that inhibits the further production of 
these powerful hormones. This system is hardwired into our 
brains, and the reactions are “automatic” and instinctual, once 
the brain interprets that a stressor is present.

If you have had this experience, you might remember 
how your body experienced the stress. You may have noticed 
that your breathing got more rapid and shorter, your heart 
began beating quickly, your blood pressure went up, your 
focus may have become more narrowed, you began to 
perspire, and your face may have felt hot. All of these 
responses are caused by the release of cortisol into the blood 
in order to help you physically survive.

When you perceived that the stress/danger had passed, 
you likely felt as if you had been in a fight. Your arms and 
legs might have felt heavy and fatigued, you might have felt 
generally tired, the perspiring probably stopped, and you 
may have felt some continued pounding in your head. Your 
body was returning to a “normal” state, and you needed time 
to rest. Your past experiences with dealing with stress 
probably helped you make sense of what was happening to 
you and helped you gain some control of yourself both 
physically and psychologically. Depending upon your past 
experiences with stress, you were able to decide whether the 
event you dealt with was a “mild” stress or a “severe” stressor. 
The ability to make that distinction should have helped you 
decide how you needed to respond both in the immediate 
situation and in the long run.

Try to imagine how much more difficult that process 
would have been for a young child. Being instinctual and 
automatic, the physiological aspects of the stress response 
would have occurred. However, the ability to use past 
experience to understand and cope with the stress would 
have been far more limited based on the specific age of the 
child. In order to do so effectively, the child would have 
needed the help of a trusted adult upon whom they could 
rely for support and security to manage the stress.

Experiencing stress is a normal and important part of life. 
In fact, a primary developmental task of all children is to 
learn how to cope with stress. From the time of birth, 
children are confronted with a variety of normal stressors. 
The infant must deal with feelings of tiredness or hunger. 
They have a developing brain that is trying simultaneously to 
grow and learn about how to deal with the world. Thus, the 
young child, through the impact of the attachment process, 
learns to recognize and interpret stress and how to regulate 
their own responses. This is done in an interactive way 
through the attachment process with a trusted, supportive, 
sensitive, and caring adult. The learning process of under-
standing and coping with stress continues throughout 
childhood with the focus of control moving from completely 
outside of the child’s body to the internal ability of the child.

There are different types of stress. Positive stress or eustress 
refers to the everyday stressors that are short-lived in our 
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are likely to be more prone to disorders that represent 
overstimulation such as attention deficit/hyperactivity, 
emotional dysregulation, conduct disorders, or generalized 
acting out. Studies have demonstrated that children in which 
inhibitory mechanisms are overdeveloped are more prone to 
inhibitory responses, such as depression, dissociation, 
thought disorders, and post-traumatic stress.

Children’s vulnerability is not limited to psychological 
impairments. They can experience significant physical 
problems. Studies related to the impact of ACEs on children 
show that they are more susceptible to infectious diseases and 
chronic medical problems secondary to a suppressed immune 
system. Some children show a higher risk of heart disease and a 
lower sense of overall well-being. They can experience work-
related problems and premature death at a rate higher than 
their peers. It has been shown that the incidence of obesity, 
diabetes, and cancer goes up for a child living with toxic stress. 
As teenagers and adults, these children are more likely to 
experience substance abuse and dependence, smoking, teen 
pregnancy, suicide, and domestic violence.

It should come as no surprise that the symptoms shown 
by children who have been exposed to toxic stress are similar 
to those that have been observed in children experiencing a 
high-conflict divorce because the underlying physiological 
mechanisms are the same. Toxic stress has been associated 
with lowered executive functioning skills; lack of emotional 
regulation and self-reflection; poor impulse control; poor 
stress management ability; learning difficulties; memory 
problems; attentional difficulties; a lowered ability to trust 
adults; trouble in their interpersonal relationships; higher 
rates of depression, anxiety ,and behavior problems; and, as 
noted, poor health outcomes. These problems completely 
overlap with adjustment problems that have been identified 
in children of high-conflict families.

Depending upon age and developmental level, children 
from high-conflict families demonstrate maladaptive behav-
iors. Infants show increased irritability, changes in eating 
habits, an increase in crying and fussiness, and sleep-related 
problems. Some of these infants experience long-term 
problems in their attachment systems. Toddlers are dependent 
on their parents and rely on consistency and stability in their 
routines to feel secure. In the situation of high conflict, they 
experience increased anxiety, regressive behavior, increased 
tantrums, frustration, anger, and developmental delays.

Elementary school children are vulnerable to becoming 
increasingly manipulative in their interactions with others. There 
may be an increase in lying, depression, and social withdrawal. 
Additionally, they are likely to be distracted by their parents’ 
conflict, which means they are less attentive to their primary 
developmental tasks of gaining greater independence, increasing 
their social skills and network, and adjusting to the school 
environment. Toxic stress and the emotional unavailability of the 
parents contribute greatly to these problems.

Older elementary school children may cope with the stress 

around them by picking a side in their parents’ conflict. This 
style of coping can mark the beginning of early, developing 
parent-child contact problems and possible alienation. These 
children may show more severe acting-out behaviors and 
academic problems.

Superimposing the toxic stress of high conflict onto the 
many normal challenges and stresses of adolescence can 
create a living petri dish for the development of problems in 
teenagers. In the midst of high conflict, the adolescent’s focus 
on developing their own sense of identity, on resolving the 
conflict between a need for independence and ongoing 
dependence, on strengthening academic and vocational skills, 
and on improving peer relationships may be interrupted or 
diverted to and by the parental struggle. There is an increased 
likelihood of anti-authority behavior, anger, school truancy, 
drug and alcohol use, and sexual acting out. Problems in 
executive functioning for the teen may be a contributing 
factor in these problems.

The unfortunate reality is that at a time when children, 
regardless of where they are in their life cycle, need the full 
attention and physical and emotional support of their 
parents, their parents are likely to be less physically and 
emotionally available to them due to their struggles. None-
theless, it remains the parents’ responsibility to mitigate their 
children’s exposure to toxic stress as much as possible. 
Understanding the physiological underpinnings of the stress 
response—and being aware of the danger to healthy develop-
ment that chronic, toxic stress presents to their children—
may serve as greater motivation for the parent to be more 
attentive to their child’s need for support.

In the conclusion of the 2011 article, I wrote,

Stress is a natural part of divorce for all members of the 
family. As a parent, you should expect that such stress 
would negatively affect your children in one way or 
another. Hopefully, your child will suffer only a tempo-
rary disruption in functioning as a result of your separa-
tion and divorce. Because most children return to 
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Preparing  
Your Client for  

a Custody  
Evaluation

eral witnesses. In addition, this document should explain 
what will happen when data gathering is complete and who 
will have access to the report if one is written.

Parent’s Preparation for the Evaluation
Prior to the first interview, parents should gather relevant 
documents, including, but not limited to, school records, 
therapy information, and a list of collateral witnesses. Where 
there are specific complex issues, such as relocation, domestic 
violence, or child abuse, the client will want to gather 
supporting documents and records from the court file or 
elsewhere that support these issues.

Mental preparation is also key to interview preparation for 
the parent. There are four critical areas the client should be 
prepared to discuss. First, the client should understand why 
the evaluation is necessary and all their concerns that lead 
them to want to have the evaluation. Second, the client will 
want to discuss the history of parenting and parenting 
strengths and weaknesses of all parental figures involved, 
including legal and stepparents or parents’ significant others. 
Third, the evaluator will want to know about the children, 
including their needs, interests, and any difficulties they have 
had, including how the child has changed since the separa-
tion or the precipitating event for the evaluation, if appli-
cable. Finally, the client should be prepared to discuss what 
they are seeking from the evaluation and why they believe 
that will be best for the children. They should expect to 
discuss all of these areas in detail, not in generalities, as the 
evaluator will ask questions seeking those details, including 
the timelines of significant problems that the client shares.

It is imperative that the client stay balanced between the 
need to express legitimate concerns about the other parent 
and their behaviors that might be negatively affecting the 
children, while avoiding badmouthing or bashing the other 
parent. A good way to remain balanced is for the client to 
explain how they support the children’s relationship(s) with 
the other parent while protecting the children from exposure 
to conflicts and any potential harm. Parents should avoid 
“diagnosing” the other parent. Remember, credibility is 
always important. A credible parent stays balanced and 
focused on the children’s needs, whereas a less credible parent 
describes situations and people in either/or terms and only 
focuses on their own perceived strengths and the other 
parent’s perceived weaknesses. The client will want to show a 
combination of being open and insightful about their own 
contributions to problems, clear about their concerns 
regarding the other parent, and focused on why they are 
relevant to the specific issues of the case or the best interests 
of the children.

The lawyer should help the client be prepared to talk 
about the children’s developmental, psychological, emotional, 
educational, social, and extra-curricular needs. The client will 
want to be prepared to describe the future needs of the 
children and the preferred outcome from the evaluation. 

A
custody evaluation, sometimes called a 
parenting evaluation, can be brief and focused 
on a specific issue, or it can be a more compre-
hensive process addressing complex issues 
before the court. In either case, a lawyer can 

help their client prepare emotionally and with documents 
and facts to support their position, whether the lawyer is 
fully representing the client, serving the client with a 
limited-scope representation or in a modest-means case, or 
providing consultation to a self-represented litigant. This 
article examines how a lawyer can help a client prepare for 
the evaluation process.

Evaluator’s Preparation for the Evaluation
The client can expect to receive a written document, often 
referred to as an informed consent document or statement of 
understanding, from the evaluator explaining the procedures 
(interviews, observations of parents and children, home 
visits, and possibly psychological testing), fees, and state-
ments about the limits of confidentiality. The document 
should also explain procedures that the evaluator will use to 
gather collateral documents and to speak to relevant collat-
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Most importantly, the client will need to be prepared for why 
they believe the preferred outcome is in the children’s best 
interests.

Your Client’s Emotions
One of the biggest challenges for parents going through a 
custody evaluation is managing their emotions. The reason for 
this is simple: Most parents love their children, want the best 
for their children, and are afraid that if their concerns are not 
taken seriously, harm might come to their children. At the 
same time, many parents going through a custody evaluation 
are confused, angry, and overwhelmed, and may feel that they 
have been falsely accused by the other parent or believe that 
the other parent is lying and/or distorting the truth in the 
court. Often, they are also grieving the loss of a relationship or 
blaming themselves for trusting their former partner for too 
long or not seeing warning signs they see clearly in hindsight. 
Further, experiencing the stress and trauma of the court 
process shuts down higher brain functioning and makes it 
more difficult for parents to extricate themselves from emo-
tional reactions and either/or thinking.

Parents should stay focused on the facts and why they are 
concerned for their children while also expressing emotions 
sufficient to the situation, whether laughing when telling 
funny stories about a child or crying when discussing the fear 
of any abuse that might have existed or might exist in the 
future. Parents should be real, and, if the situation is appro-
priate, cry or express sadness and fear as would be expected. 
Parents can be prepared to talk about why they feel the way 
they do while being focused on the needs and best interests 
of their children. It is very difficult to remain emotionally 
balanced throughout this process. A client might benefit 
from a therapist for support or a divorce coach who can assist 
them in knowing what to expect and in learning to manage 
emotions to the best of their ability.

Psychological Testing
There is considerable controversy about the use and misuse of 
psychological testing in custody evaluations. Typically, when 
the mental health of one or both parents is questioned, a 
custody evaluator will include psychological testing among 
the several procedures used. Such testing would usually be 
done by a psychologist, but sometimes psychiatrists who do 
custody evaluations might do their own testing. Four critical 
issues are to be considered. First, the use of testing should 
always be determined based on the scope of the evaluation. 
Second, psychological testing should only be used to generate 
hypotheses about the persons involved and not for generating 
conclusions about a person’s psychological functioning. 
Third, the information gathered from psychological tests is 
likely to have limited or no value specific to parenting or 
co-parenting, in large part because the inferences to be 
gained from such testing are about individuals, and the 
problems are a function of the family dynamics. Fourth, 

psychological testing often yields inferences about diagnoses, 
which are much less relevant than behaviors in understand-
ing the family dynamics.

If a lawyer learns that psychological testing is to be used in 
case, coaching by a psychologist that includes going over the 
potential tests with the litigant parent would likely be 
considered unethical. For psychological testing, lawyers 
should advise clients to answer truthfully and avoid trying to 
fake the testing.

Follow-Up Interviews
A critical part of the evaluation process is the interviews with 
each parent. An evaluator is likely to ask questions of each 
parent to learn how they believe their children are function-
ing. Most evaluators recognize that many critical and relevant 
issues are perceived differently by each parent. Evaluators 
often ask each parent about the statements and allegations 
made by the other parent. These are not meant to be gotcha 
moments and do not indicate the evaluator believes one 
parent over another. The follow-up interviews and questions 
help the evaluator develop hypotheses and form a more 
thorough picture of the family and their unique dynamics. 
Specific examples with explanations about why the situation 
worries the client are more beneficial than general statements 
about concerns or fears. Likewise, evaluators should not ask 
about generalities and should focus on specific situations and 
how they impact the children and the entire family. If the 
client believes the evaluator is not interested in details, the 
lawyer should advise their client to ask the evaluator how 
they can provide additional information and details. During 
interviews, clients should avoid defensiveness, stay focused 
on the needs of the children, acknowledge how they have 
contributed to some of the problems, and demonstrate 
insight into the family’s struggles.

After the Report Is Submitted
The lawyer and client will need to consider how the evaluator 
conducted the evaluation and why the evaluator reached 
their findings and conclusions. Be open to how/why the 
recommendations are in the best interests of the children. If 
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an evaluator appeared to use a thorough process, in depth 
and with breadth, especially with the relevant and critical 
issues, the client’s co-parent might also not be happy with 
certain aspects of the evaluation. However, if the evaluator 
did a superficial job, was not balanced in procedures, or 
showed evidence of cognitive or other biases, the client’s 
lawyer might want to engage the services of a consultant or 
expert witness to help raise these issues with the court.

Conclusion
Going through a child custody or parenting evaluation can 
be stressful for clients. Mental and procedural preparation 
can help reduce, though not eliminate, the stress. From a 
less-stressed position, a parent can provide the evaluator 
necessary facts and details and stay focused on the well-being 
of the children. By telling the truth, focusing on each parent’s 
strengths and weaknesses as parents, and avoiding a litany of 
blaming the other parent, the client can appear more 
credible. Being open to learning from a well-done evaluation 
can help the client to settle the case and move forward to 
caring for themselves and their children.   fa
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No Copilot Needed
continued from page 15

Kids, Stress, and High-Conflict
continued from page 24

Finally, matrimonial law has special nuances and is state 
specific. Nonlawyers or nonmatrimonial lawyers lack the 
experience and foresight to accurately predict outcomes and 
often buttress unbridled and unrealistic client expectations. 
That ill-advised or “unauthorized” practice of law, no matter 
the desire to be helpful, adds confusion to an already stressful 
and muddled process for a client. The matrimonial lawyer 
should be the sole source of legal advice for clients and not 
have to fend off inaccurate and stress-inducing expectation-
setting conversations.

Clients deserve the best from matrimonial lawyers during 
life-changing and life-defining times. That best can only 
occur in a trusted setting with the free and frank exchange of 
information in an inviolate confidential setting. Restricting 
the involvement of third parties in divorce representations is 
crucial to a successful attorney-client relationship and ensures 
the maximum level of protection of privileged communica-
tions. With a deft and polite touch, it is incumbent upon 
matrimonial lawyers to assert “no copilot needed” when 
confronted with potential overbearing third-party involve-
ment. Clients will be all the better for it.   fa

relatively normal levels of adjustment and development, 
the odds are in your favor that your children will 
continue to thrive after the divorce. That is especially true 
if you and your ex-partner are able to make a healthy 
adjustment to the changes in your lives. However, if you 
have difficulty in doing that and high conflict continues, 
your child is likely to suffer as well. Finding ways to 
better manage your emotional reactions to your divorce 
and to deal with conflict with your ex-partner is essential 
for your child’s future wellbeing.

As a parent, you are responsible for providing the level of 
support necessary for your child to be able to manage the 
stress in their life. It is up to you to ensure that the stresses 
created by the divorce are tolerable and do not become 
chronic and toxic for the child. Toxic stress is extremely 
destructive and the primary instigating source of the ex-
tremely negative physical, emotional, cognitive, and social 
consequences of this adverse childhood experience. An 
antidote to those effects is managing your own stress and 
getting whatever help you need to be able to model good 
coping skills, provide love and support, and protect your 
child as best as possible from toxic stress.   fa
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emotional. In order to take the high road requires an 
enormous amount of emotional strength. You will likely be 
required to compromise on issues that are important to you, 
or that you are in the right about. People often want public 
confirmation that their ex is the “bad guy.” Although it can 
seem like vindication to prove in court that your former 
spouse cheated on you, it will have very little impact on your 
divorce in most situations.

What Is Wrong with This Myth, and Why Should You 
Resist the Temptation to Have “Your Day in Court”?
Lawyers are paid by the hour and make more money by 
going to court and continuing the fight—for as long as you 
can pay for it. The “pit bull” style attorneys do not discour-
age you from taking unreasonable positions because the more 
untenable your position is, the more money they make. Even 
if your lawyer is settlement oriented, your former spouse may 
choose a lawyer that intentionally prolongs litigation.

Judicial officers are overworked and understaffed and 
work in a harsh environment. Court documents are lost; 
parties can be unruly; and courtrooms are packed with 
litigants, interpreters, witnesses, and others who need 
managing. The judges have bad days or may be newly 
appointed and inexperienced. Regardless, judges rarely, if 
ever, have sufficient time to consider the details of your case. 
They are strangers to you and your children.

The court orders may come as a surprise to you, your 
lawyers, and your ex, and nothing feels like a fair outcome 
after all. You have lost all control over the outcome of 

The Reality of Having Your Day in Court
Why Settlement May Be a Win

BY TAMMY ANDREWS

T
he advantages of resolving your divorce on your 
own terms are innumerable and often cited by 
judicial officers and mediation-oriented attor-
neys. The harsh reality is not many families can 
actually afford to sustain months or years of 

expensive court hearings, either emotionally or financially. 
A significant number of cases settle after the parties have 
completely depleted their assets by hiring law firms that 
treat every case as an annuity and there is nothing (finan-
cial) left to fight over. With settlement as the preferred 
option in most situations, parties are oftentimes reluctant 
to fully participate in an alternative dispute resolution or 
mediation process. If you are open to mediation, but not 
yet sold on the idea of an alternative to litigation to resolve 
your divorce, consider the following.

The Myth of the Hard-Fought Litigation Victory
You hire an aggressive lawyer who will fight hard and charges 
you a bit more than you are comfortable with; the judge is fair, 
experienced, and will see through your ex’s lies; and, after some 
heated, dramatic arguments in court, you will obtain the 
orders you want, and force them to act fairly in the future.

Why Do Some People Subscribe to This Myth?
The cultural ideal of a courtroom drama is wildly misleading. 
Television courtroom scenes are fictional. Courtroom dramas 
typically show a clear “winner” and “loser.” In most divorce 
cases, there is no winner, and both sides leave the courtroom 
unhappy with the outcome in some way—divorce is really 
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decisions affecting your daily life and financial well-being.
If some of the court orders are advantageous to you, your 

former spouse does not follow the order and you need to 
return to court to seek enforcement, further increasing the 
size of your legal bills.

Don’t Think This Story Is True? Go to a Courtroom and 
See for Yourself!
Oftentimes, I invite my clients to attend court hearings, or to 
spend an entire day at the courthouse, in order to gain the 
important realization that hearings at the largest family law 
courtroom in the world here in Los Angeles are nothing like 
what they may expect or what they have seen on TV. As the 
captain of a British Airways long-haul flight once told me, 
the pilots experience hours upon hours of dull moments in 
the cockpit, punctuated by moments of sheer terror. Clients 
rarely, if ever, enjoy waiting around for court hearings to 
begin while paying their lawyers by the minute. Hearings are 
postponed, courtrooms are overcrowded, paperwork gets 
lost, and judges face overwhelming caseloads and staffing 
shortages. You may only have a few minutes to explain your 
life to the judge on a busy day. I once overheard an angry 
client address her counsel as they left the courtroom, “What 
the heck just happened?” Her lawyer’s reply was simple: We 
won. The client took an incredulous gasp! There is nothing 
truly gratifying about having your day in court, even when 
“winning,” but sometimes you need to experience your day 
in court to truly gain an understanding of how frustrating it 
can be.

What Should I Do Instead?
The Mediation Process Is Not for Everyone—but an 
Amicable Resolution Is 
Traditional mediation sessions consist of a neutral mediator 
(usually a lawyer or retired judicial officer) and the two 
spouses meeting together to discuss settlement of financial, 
custody, and support issues. After 35 years practicing law, I 
have found that there are at least three situations in which 
the traditional mediation process is not appropriate: (1) 
ongoing domestic violence or a serious power imbalance in 
the relationship, (2) untreated substance abuse, and (3) 
refusal to adequately disclose financial information. In these 
situations, it is impossible to reach a fair settlement agree-
ment that will be enforceable. It is too risky to sign an 
agreement with the prospects of a court later setting that 
agreement aside due to lack of mental capacity, duress, or an 
unfair division of the assets, to name a few examples. 
However, even if you cannot participate in a traditional 
mediation setting, there remain myriad reasons to resolve 
your divorce case—without going to court.

Your Spouse May Not Be Agreeable to Mediation
In that case, you have no choice but to proceed with your 
divorce in the court system. However, you can still move 

forward amicably without a mediator involved to reach a 
final resolution on all issues including property division, 
custody, and support.

Practical Tips on How to Resolve Your Case 
without a Mediator
Hire a Lawyer Who Cares about You and Your Family, 
Not a “Pit Bull” to Punish Your Spouse
A compassionate legal team will encourage you to take care 
of your physical and mental well-being in preparation for the 
divorce process. Getting adequate sleep, exercising, and 
seeking mental health care are vitally important as one 
anticipates making important life decisions regarding the 
well-being of your children, beloved pets, and finances. 
Hiring a lawyer who prioritizes your well-being and listens to 
your needs will serve you better than a “shark” who will make 
more money assisting you in seeking revenge. Avoid the 
emotional toll of litigation and find a tenacious, “velvet 
hammer” to help you navigate through intense emotions, 
rather than escalate fees to line their own pocketbooks. In 
addition, a caring attorney will be able to provide you with 
names of licensed, experienced mental health care providers 
who specialize in divorce. Thinking clearly while under stress 
is imperative.

Outside Experts Are Worth the Investment
Your legal team will be well-versed in the retention of 
outside experts to assist you. Lawyers who prepare clients 
for settlement will have a Rolodex full of referral sources to 
share with you, as needed. Family law issues touch upon 
every aspect of your life, from taxes to custody, property 
division to retirement, business valuation to visitation 
schedules, and so on. For example, if your lawyer recom-
mends the services of a forensic accountant, a child thera-
pist, or a real estate appraiser to assist you during the 
divorce, it may be necessary to utilize their services before 
you can reach an equitable resolution. Recognizing the 
strengths that outside experts bring to assist you in a broad 
range of areas will be worth the investment.

Education Is an Essential Step in the Settlement Process 
In order to reach an intelligent, informed decision, you must 
attain a reasonable understanding of the divorce process and 
the underlying laws—whether in support of or against your 
interests. You will need to know the reasonably predicted 
likelihood of a favorable or adverse outcome if you end up in 
a courtroom. Experienced trial counsel will have many 
examples of potential outcomes—the good, the bad, and the 
ugly. Those possible scenarios should be carefully explained 
to anyone who is convinced that having their “day in court” 
is a good alternative to reaching a settlement on their own 
terms. If you are well-versed in the underlying law and facts 
that support your position, unfavorable outcomes can be 
averted by reaching a settlement.

Published in Family Advocate, Volume 45, Number 1, Summer 2022. © 2022 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



30   FAMILY ADVOCATE  www.shopaba.org

the snowball effect. This momentum can be carried forward 
into a future in which parties become more flexible in 
reaching future agreements as their family’s needs change 
over time. On a handful of occasions, I have checked in with 
former mediation clients to find that they have purchased 
homes on the same block, allowing the children to roam 
freely between the two and join each other for holidays. 
Having resolved their divorce amicably in the first place 
allowed them to reach further agreements, adjusting their 
schedules in the future and adding flexibility to the parenting 
plan that was tailor-made to the parents and children’s needs.

Do Not Rush into a Final Settlement
During the initial consultation, potential clients will often 
state that they already have a deal and they just need 
someone to make it official for them, a scribe if you will. 
After I congratulate them on reaching an agreement (if 
nothing else but to seek out a mediator), I ask a few ques-
tions, such as do they both have equal access to financial 
information and have they agreed upon valuations of various 
assets. Have they considered the tax impact of selling, 
dividing, or retaining certain assets? Rarely is a couple 
well-versed regarding the financial implications of their 
proposed settlement plan. Until the parties’ assets and debts 
are identified; characterized as separate property, community 
property, or quasi-community; and valued can the conversa-
tion begin as to how to divide the community estate 
equitably, keeping tax implications in mind. Take the time to 
verify numbers, and consider whether payments can be 
secured with assets and/or insurance. Even the most finan-
cially sophisticated clients are not well-versed in the implica-
tions of tax, family law, or available provisions of an agreed-
upon judgment. Good family law specialists will share their 
experience and expertise during the settlement process to 
help you achieve the best possible outcome.

The irony of a divorce “settlement” is inescapable. 
Divorcing parties are encouraged to agree on major life 
decisions when they cannot agree to stay married, or 
anything else—from where to send Junior to kindergarten or 
who keeps the family residence. However, if estranged 
spouses can manage to overcome roadblocks to settlement 
and build a new relationship with a former spouse, they will 
achieve closure and some measure of peace, knowing they 
have reached a compromise.   fa

Take Your Time, and Weigh Your Options
Ask your lawyer about potential outcomes, taking into 
consideration your family’s financial future and the emotional 
toll “going to court” will take on your life. The best, battle-
tested litigation attorneys resolve 99 percent of their entire 
caseload without judicial intervention to the mantra: Settle, 
Settle, Settle.

A Divorce Settlement Will Help You Reach Closure and 
Achieve Relative Peace
When someone is going through a divorce, this exercise takes 
some active imagination! Those clients who were able to 
reach a deal have moved on, leading productive, healthy, and 
even happy lives, thereby benefiting their children. I use the 
example of being invited to a former mediation client’s 
wedding to watch their daughter walk down the aisle as the 
ex-spouses join the wedding party, sitting near one another, 
and joining in a toast to the bride and groom. I hear from 
former clients about graduations that were not ruined by 
feuding parents, and birthday parties where both sets of 
grandparents were invited. Once, a father in a high-conflict 
custody dispute was seeking sole physical custody; he 
admitted that his spouse was a good mother, but because of 
his anger toward her, he wanted full custody of their daugh-
ter. I asked if he would rather watch his daughter walk down 
the aisle and be grateful for her parents or risk not being 
invited to the wedding at all? In the middle of a battle, clients 
rarely have the perspective needed to realize that settlement 
now will bring peace in their future. The moments that 
matter are those in your future family’s lives, and if you 
choose to seek closure by reaching an amicable resolution of 
your divorce, you will be able to live at peace because you 
took the high road.

Agreed-upon Orders Are More Likely to Be Followed
Sometimes, decisions or orders made by a judicial officer in 
court proceedings are followed by the parties. At other times, 
however, parties must seek enforcement of court orders when 
child support is not paid, visitation schedules are not 
followed, or equalization payments go unpaid. In the ways 
the judgment was advantageous to you, your ex doesn’t 
follow it and you need to go back to court, further increasing 
the size of the bill. Post-judgment proceedings clog the 
court’s calendar, and the docket is filled with contempt 
proceedings. Having a judge issue an order is no guarantee of 
payment or that the orders will be followed. The costs of 
seeking enforcement by going to court, serving papers, 
calling the police, and paying attorney fees will almost always 
outweigh the benefit of litigation.

Even if the parties experience “buyer’s remorse” after the 
deal is signed, most former spouses honor the terms of their 
agreement. In fact, once one or more provisions of a deal are 
reached, momentum is gained and builds upon itself; the 
remaining terms often fall into place—often referred to as 

TAMMY ANDREWS (tammy@andrewsfamilylaw.com), 
the founding attorney of Andrews Family Law & 
Mediation in Los Angeles, has three decades of 
experience in family law as a successful mediator 
and trial lawyer. The firm’s team of Certified Family 
Law Specialists are strategic advisors, trial lawyers, 
and crisis managers offering creative solutions 

tailored to the needs of their clients, who often face challenging 
emotional and financial issues.
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An Ode to Organization 
Tips for Getting Organized
and Staying Organized 
during Your Breakup
BY MAGGIE L. ANDERSON

Finally, be prepared to discuss any potential barriers to 
achieving your goals. What possible accusations might your 
spouse raise against you? What evidence might your spouse 
have? Transparency is key to any good relationship, but it is 
especially important in your relationship with your lawyer. 
Open and honest communication provides your lawyer with 
the information necessary to plan and execute the most 
effective strategies to help you accomplish your specific goals.

Don’t Be Afraid to Lean on Mental Health Professionals
Your lawyer is the most overpriced and underqualified 
therapist you’ll never need. It is important to turn to mental 
health professionals to help you address emotional challenges 
brought on by divorce and learn effective techniques to 
manage your emotions.

Individual therapists are key players in assisting clients 
through their divorce. Participating in individual therapy 
during your divorce is not only beneficial for your mental 
health, but also in allowing you to approach the process with 
a clearer mind—helping you, and your lawyer, better 
prepare. Managing your emotions during your divorce allows 
you to focus and utilize your time wisely with your lawyer, 
which may lower your litigation costs. Remember, in law, 
time is money, and preserving your money is important in 
protecting your future.

Life coaches are also a useful addition to your divorce 
“team.” Life coaches, like therapists, are dedicated profession-
als trained to help clients achieve a better life. While there is 
some overlap in the services life coaches and therapists 
provide, the primary difference is their approach. Therapists 
are generally focused on diagnosing and treating mental 
health issues by thoroughly examining a client’s psyche, 
which often includes a deep dive into the past. Life coaches 
are focused on the here and now, helping clients develop life 
skills to achieve their goals and improve their mental and 
physical health.

Can’t afford a therapist or life coach? Talk to divorced 
friends and family (rumor has it an estimated 50 percent of 
marriages end in divorce, so you probably know a few), or seek 
guidance from spiritual advisors. The important takeaway is 
simply that you seek help from those qualified to give it.

Oh Organization,
How I desire ye
My lawyer says to get it together
And this divorce will be less costly
Oh Organization,
So elusive are ye
Why didn’t anyone warn me
It would be so hard to think clearly

F
or some (like me), organization is a day-to-day 
struggle. Lost keys, cell phone, that bill you forgot to 
pay three weeks ago? It happens to the best of us. But 
what happens when you’re not feeling your best? 
When your brain is foggy from the emotions of your 

impending divorce?
Although divorce can be difficult, getting organized and 

staying organized can provide peace of mind and produce 
more favorable results.

Organize Your Thoughts
Know Your Goals, and Be Prepared to Define Them
Planning for a future when your world has been turned upside 
down can be difficult. Whether the divorce was your decision 
or not, you may not be prepared for the inevitable life changes 
that follow. While your lawyer can help you navigate your 
future by protecting your legal rights, that cannot be done 
effectively without proper guidance from you.

Prior to the initial consultation with your lawyer, define 
your goals. A few questions you should ask yourself: What 
do I hope to achieve from my divorce? What does my ideal 
life look like ten, twenty, thirty years from now? How best 
can I support my children while they transition to living in 
two households?

When thinking about your goals, it’s important to 
prioritize. The old adage “you can’t have it all” applies to 
divorce cases too. There’s give and take, and you should 
expect to compromise (or be forced to, if your case proceeds 
to trial). Prioritizing your goals accomplishes two things: It 
keeps you and your lawyer on track, and it helps you set 
realistic expectations regarding the outcome of your divorce.
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Organize Your Documents
Aside from the emotional toll, divorce also involves volumes 
of paperwork. Planning ahead and organizing the documents 
your lawyer needs to assist you in your divorce can help make 
the process easier for everyone, especially you.

Before your initial consultation, make a list of your assets 
and debts and begin gathering information to substantiate 
the estimated values and/or balances of each. Typically, this 
will include (but is not limited to) the following:

1. Estimated home value—recent appraisals, competitive 
market analysis reports, and online real estate market values

2. Home loan balances—recent mortgage or home equity 
line of credit statement showing principal balance owed

3. Vehicle title and registration information, vehicle loan 
balances, and estimated value (Kelley Blue Book® is a 
useful tool for determining estimated value)

4. Bank accounts—individual, joint, and children’s account 
statements

5. Financial investments—stocks, bonds, certificates of deposit
6. Estate planning documents—wills, trusts, powers of attorney

Additionally, your lawyer will need information concern-
ing your and your spouse’s incomes, such as the last several 
years of tax returns (including all attachments and schedules, 
such as W-2s, 1099s, and K-1s) and paystubs.

When you produce documents for your attorney, it’s 
important to keep them organized. Placing the documents into 
separate folders, arranged by date, saves your lawyer time (and 
you money). Most lawyers are no longer keeping large physical 
files. If you can, convert your documents to PDFs and produce 
them electronically. There are multiple free file hosting services 
available to assist you with this. Two frequently used options are 
Google Drive™, which can be accessed with a free Google 
account, and Dropbox™, which provides limited storage and 
transfer services for free. Like most products, fees may apply 
depending on the amount of data and storage you need.

Organize Your Future
Prepare for Future Litigation
The need to organize does not end with your divorce. 
Following your divorce, your lawyer should provide you 
advice for preparing for future litigation, especially where 
children are involved. Custody and child support are 
modifiable under certain circumstances. Depending on the 
age of your children at the time of your divorce, your 
likelihood of needing to modify at some point in the future 
is increased. To prepare for this, it’s important to maintain 
detailed and accurate records of parenting time and commu-
nications with your co-parent. You should notify your 
attorney of any issues or conflicts that arise concerning your 
parenting plan, or major changes in your (or your ex-
spouse’s) employment or income, so they can assist you in 
determining whether a modification is warranted.

Protect Your Privacy
Protecting your privacy during and after your divorce is 
imperative. During your divorce, you should make efforts to 
communicate with your attorney through a secure email 
account, inaccessible to your spouse. Establishing new bank 
accounts and setting new passwords during the pendency of 
your divorce proceedings may be justified in certain cases. 
However, take caution to confer with your lawyer about this 
ahead of time, as this action may be limited or prohibited by 
court order. During your initial consultation, you should 
speak with your attorney regarding any concerns you have 
about your spouse’s access to account information or funds. 
Your attorney may be able to take action to protect assets 
during your divorce.

After your divorce, it’s important to act immediately to 
close joint accounts, remove your spouse as an authorized 
user from credit cards set aside to you, and take action to 
transfer titles to assets and reassign debt. Many clients 
discover for the first time during their divorce that their 
spouse has secured debt in the client’s name. Run your credit 
report and work with your attorney to ensure that all debts 
are accounted for in your divorce settlement. Your attorney 
should include indemnification clauses to help protect you 
from liability for debts you did not incur.

Following your divorce, be sure to monitor your credit to 
protect yourself from fraudulent transactions and loans secured 
by your ex-spouse (or others). There are many free credit 
monitoring services out there. Some attorneys also provide 
debtor protection by suing creditors when instances of fraud 
arise. Your divorce attorney is a good resource for referrals, and 
you should feel free to utilize them to provide advice and 
guidance for protecting your future following your divorce.

Conclusion
Divorce is never easy—but with proper organization (with 
assistance from your lawyer and other professionals), your 
future has never looked brighter.

Oh Organization,
So wonderful are ye
When I listened to my lawyer
Things went more efficiently    fa

MAGGIE L. ANDERSON (maggie@mlalawfirm.com) 
is the managing attorney at The Law Office of  
Maggie L. Anderson, LLC In Kansas City, Missouri.  
She focuses her practice exclusively on the area of 
family law and has extensive experience in both 
litigating and negotiating complex family law  
matters. She is an active member of the Domestic 

Law Committee of the Kansas City Metropolitan Bar Association and 
the Johnson County Family Law American Inn of Court and currently  
serves as chair of the Alimony and Spousal Support Committee of the 
ABA Family Law Section.
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THE DIVORCE 
TRIAL MANUAL
From Initial Interview to Closing Argument
Second Edition

STEVEN N. PESKIND

Now completely rewritten by Steven N. Peskind, veteran family 
lawyer, instructor, and author, The Divorce Trial Manual is 
a clear, concise, and comprehensive guide to managing and 
trying a divorce case. This new edition of a bestseller is based 
on the author’s years of experience as a family lawyer and as 
an instructor at the renowned Trial Advocacy Institute for 
matrimonial lawyers. In an accessible and logical format, he 
covers the fundamentals of trying a divorce case—opening 
statements, direct examination, cross-examination, and closing 
argument—as well as handling the critical issues of how to 
present and challenge financial and child custody expert witnesses.

Expanding the scope from the first edition, this manual will 
help any divorce lawyer who is preparing a case, whether for 
settlement, mediation, or trial. Among other topics, the book 
looks at working with a new client, how to organize your case 
file and information in the case, discovery strategies, effective 
techniques for presenting your case, motion practice, and 
common challenges for divorce lawyers. Throughout the book, 
practice notes and bullet points explain detail points in evidence 
gathering, cross-examination, and case management. In addition, 
it features an array of additional materials, including intake 
forms, a case management checklist, sample forms and letters, 
and an evidence foundation chart. 

2021, 330 pages, 7x10, Paperback/eBook
Product Code 5130253
$149.95  List Price
$119.95  Family Law Members
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RECENT BOOKS FROM THE FAMILY LAW SECTION

Coming Soon
Cost-Effective Child Custody Litigation
By Samuel E. Thomas and Kumudha N. Kumarachandran
Lawyers represent many clients who come from modest means. This is not always a choice, but it 
is a reality in many places where law is practiced. Whether you are trying to represent family or 
friends with little income, trying out child custody litigation as a new field, or representing child 
custody clients in the rural areas of America, you need cost-saving tips to help zealously advocate 
for your clients.
2022, 144 pages, 6 x 9, Paperback or eBook, Product Code: 5130255
List Price: $129.95  Family Law Section Member Price: $103.95

The 1040 Handbook
A Guide to Income and Asset Discovery, Eighth Edition
By Jack Zuckerman and Ron Thompson
This updated reference explains how to use the 1040 return as a discovery tool in divorce cases. A 
line-by-line analysis of a hypothetical couple’s federal tax form and its schedules provides guidance 
for drafting a detailed and effective discovery plan for assets and income.
2021, 92 pages, 8½ x 11, Paperback or eBook, Product Code: 5130254
List Price: $99.95 Family Law Section Member Price: $79.95

The Divorce Trial Manual
From Initial Interview to Final Argument, Second Edition
By Steven N. Peskind
This step-by-step manual helps family lawyers navigate through the complexities of domestic 
litigation—a much-needed resource as divorce lawyers spend more time in court than in other 
legal practices. A complete rewrite of the first edition, this manual brings together the lessons 
taught during the renowned Trial Advocacy Institute, providing divorce lawyers a comprehensive 
guide to managing and trying a divorce case.
2021, 330 pages, 7 x 10, Paperback or eBook, Product Code: 5130253
List Price: $149.95 Family Law Section Member Price: $119.95

Contested Adoptions
A Lawyer’s Guide to All Sides
By Karen Greenberg, Michael Voorhees, Larry Jenkins, and Mark Fiddler
An adoption can be fraught with high emotions and unexpected roadblocks. Explaining the basics 
of an uncontested adoption and steps that can help keep it that way, this book then discusses 
the many forms a contested adoption can take. The authors consider the issues involved from 
the perspective of all parties involved, underscoring prevailing practices while explaining how to 
address the challenges a contested case presents.
2021, 330 pages, 7 x 10, Paperback or eBook, Product Code: 5130253
List Price: $139.95 Family Law Section Member Price: $109.95

The Hague Abduction Convention
Practical Issues and Procedures for Family Lawyers, Third Edition
By Jeremy D. Morley
In a practice that increasingly involves cross-border issues, more than ever clients fear their 
children may be abducted, are concerned about overseas travel, or are considering international 
marriage or divorce. Written to help family lawyers best represent clients and their children, this 
updated edition explains in detail how the Hague Convention works in the United States.
2021, 535 pages, 6 x 9, Paperback or eBook, Product Code: 5130253
List Price: $149.95 Family Law Section Member Price: $119.95

Litigating Parental Alienation
Evaluating and Presenting an Effective Case in Court
By Ashish Joshi
The courts have acknowledged that parental alienation exists, although the theory can be misused 
in court. This practitioner’s manual provides an overview of parental alienation and explains 
how to handle it in court. Hands-on practice pointers and sample materials on litigating parental 
alienation make this an important new resource for the family lawyer.
2021, 344 pages, 7 x 10, Paperback or eBook, Product Code: 5130249
List Price: $139.95 Family Law Section Member Price: $109.95
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ADR Resources Especially for the Family Lawyer

Family Law Arbitration
Practice, Procedure, and Forms
By Carolyn Moran Zack
Understand the pros and cons of arbitration and the types of processes employed with this comprehensive 
manual. Invaluable resources include a state-by-state survey of family law arbitration, practical guidance 
on choosing an arbitrator and conducting an arbitration, and sample forms.
2020, 463 pages, 7 x 10, Paperback or eBook, Product Code: 5130246
List Price: $99.95 Family Law Section Member Price: $79.95

Settlement Negotiation Techniques in Family Law
A Guide to Improved Tactics and Resolution, Second Edition
By Gregg Herman
Improve your negotiation skills for family law cases. This updated book discusses the key concepts of 
divorce settlement negotiation, explaining fundamental concepts and theories, the specialized aspects 
of divorce negotiation, and current and evolving topics. 
2020, 209 pages, 6 x 9, Paperback or eBook, Product Code: 5130248
List Price: $79.95 Family Law Section Member Price: $59.95

Collaborative Law
Achieving Effective Resolution in Divorce without Litigation, Third Edition
By Pauline H. Tesler
Pauline Tesler explains how the collaborative approach engages the unique problem-solving skills of lawyers 
to achieve settlements that customize outcomes in the way that few courts can achieve. This road map 
provides attorneys and allied professionals with inspiring and practical tools for resolving family law disputes. 
2016, 477 pages, 7 x 10, Paperback or eBook, Product Code: 5130214
List Price: $139.95 Family Law Section Member Price: $109.95
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Second Edition
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Second Edition
PC: 5130243
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How to Examine 
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Second Edition
PC: 5130240
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Divorce Cases, 
Second Edition
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Fourth Edition
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Third Edition
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Anthony C. Musto Named 2022  
Jean Crowe Pro Bono Award Recipient

Adedication to the provision of legal 

services to the poor has been a hallmark 

of the career of Anthony C. Musto of 

Hallandale Beach, Florida, the recipient of the 

2022 Jean Crowe Pro Bono Award.

“I’m thrilled by this honor,” said Musto. “It is 

special to me because it relates to a passion of 

mine and to something that is so important to our 

profession.”

Working with the Florida Statewide Guardian 

ad Litem Program, Musto has spent many 

hundreds of hours representing the best interests 

of children in termination of parental rights cases.

In addition, he has established statewide pro bono programs providing counsel to 

young people aging out of foster care and to human trafficking victims seeking 

sealing or expunction of criminal records for crimes committed while under the 

influence of traffickers.

Musto served for years as director of pro bono services at St. Thomas University 

School of Law, overseeing a program providing over 10,000 hours of student service 

annually.

He is a Past-President of the Board of Directors of Florida Legal Services, Inc., and 

former Director of The Florida Bar Foundation.

Musto oversaw the Broward County Attorney’s Office’s groundbreaking and 

innovative pro bono program, which was cited in a specially concurring opinion 

when the Florida Supreme Court adopted aspirational goals for pro bono service by 

Florida lawyers. The office was the first governmental agency to receive the ABA Pro 

Bono Publico Award and the first to receive the Florida Supreme Court Chief Justice’s 

Law Firm Commendation.

He coauthored an article providing a blueprint for other agencies to establish pro 

bono programs and authored a chapter on pro bono and public service in a book 

published by the ABA.

As a City Commissioner in Hallandale Beach, he was responsible for the approval 

of a policy allowing that city’s attorneys to handle pro bono matters.

In the past year, Musto has urged the Florida Supreme Court to adopt rule and 

policy changes to benefit the poor in their legal struggles. He represented the Florida 

Civil Legal Aid Association in a proceeding to determine the procedures for online 

proceedings and filings in the post-COVID era. He also represented The Florida Bar 

Public Interest Law Section in a case that determined how IOLTA funding will be 

utilized by The Florida Bar Foundation for the provision of legal services to the poor.

In presenting him with the 2021 Tobias Simon Pro Bono Service Award, the Florida 

Supreme Court’s highest pro bono award, Chief Justice Charles Canady said, 

“Anthony Musto’s dedication to pro bono work spans many years and extends 

beyond Florida to the United States. He continues to give back in every way pos-

sible.” The chief justice was quite correct.   fa

2022  
Annual Meeting
(all times in Central Time) 

NOTE: check ambar.org/flannual 
for the latest information about 
Family Law meetings and events 
during the ABA Annual Meeting. 

All Family Law Section meetings 
will take place at  
Swissotel Chicago
323 E. Wacker Dr., Chicago, IL 

FRIDAY, AUGUST 5, 2022
1:30 – 4:00 pm
Publications Board Meeting 
(closed to only Publications 
Board members) 
Room: Ticino

2:00 – 3:00 pm
Finance Meeting (closed to only 
Finance Committee members)
Room: Neuchatel

3:00 – 4:00 pm
Officers Meeting  
(closed to only FLS Officers)
Room: Rhone

6:00 – 9:00 pm
Section Dinner & Awards  
Ceremony
Quartino Ristorante
626 N. State
Chicago, IL 60654

SATURDAY, AUGUST 6, 2022 
9:30 – 9:45 am
Business Meeting
Alpine Ballroom I
 
9:45 am – 12:00 pm
Council Meeting
Alpine Ballroom I
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thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.



Get started at

lawpay.com/aba
877-960-1621

TOTAL: $1,500.00

New Case Reference

**** **** **** 9995 ***

Trust Payment
IOLTA Deposit

YOUR FIRM

LOGO HERE

,

PAY ATTORNEY

P O W E R E D  B Y

EY

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+

local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank 
N.A., Concord, CA, Synovus Bank, Columbus, GA., 
and Fifth Third Bank, N.A., Cincinnati, OH.

Trusted by 50,000 law firms, LawPay is a simple, secure 

solution that allows you to easily accept credit and eCheck 

payments online, in person, or through your favorite 

practice management tools.

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio

+
Proud ABA

Advantage 

Benefit



Help your clients know how to use technology safely and e
 ectively 
during a family law matter to protect themselves and their families.

Give them a copy of this useful client manual to help them manage their 
digital footprint and life balance before, during, and after a family law proceeding.

Client Manuals do not contain law-practice-related 
columns, Section news, or advertisements.

TOPICS INCLUDE:
• Social Media Pitfalls

• Family Sharing Plans

• Co-Parenting Apps

• GPS Tracking 

• Online Bank Accounts

• Phone, Text, and Email

• Audio/Video Recordings

TO ORDER
Visit www.ambar.org/fl clientmanuals or call 800-285-2221

Bulk pricing is available.

TECHNOLOGY
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